TORTURE

Journal on Rehabilitation of Torture Victims and

20214

Prevention of Torture

Special section: Torture in the use of less-lethal weapons.

VOLUME 34, N° 1, 2024, ISSN 1018-8185




TORTURE

Journal on Rehabilitation of Torture Victims
and Prevention of Torture

Published by the International Rehabilitation Council for
Torture Victims (IRCT), Copenhagen, Denmark.
TORTURE is indexed and included in MEDLINE. Citations
from the articles indexed, the indexing terms and the
English abstracts printed in the journal will be included
in the databases.

Volume 34, N° 1, 2024
ISBN 1018-8185

The Journal has been published since 1991 as Torture

— Quarterly Journal on Rehabilitation of Torture Victims
and Prevention of Torture, and was relaunched as Torture
from 2004, as an international scientific core field journal
on torture.

Editor in Chief
Pau Pérez-Sales, MD, PhD

Editorial Associate:
Berta Soley, MSc.

Editorial Assistant:
Andrea Mglgaard

Editorial advisory board

S. Megan Berthold, PhD, LCSW
Sir Malcolm Evans, PhD
Bernard L. Duhaime, B.C.L., LL.B., LL.M.
Alice Edwards, PhD

Tania Herbert, DClinPsy

Jens Modvig, MD, PhD

Gavin Oxburgh, PhD

Hans Draminsky Petersen, MD
José Quiroga, MD

John W. Schiemann, MA, PhD
Nora Sveaass , PhD

Daniel Weishut, PsyD, MBA
Mariana Castilla, MSc.

Editorial support and language editing
Madeline Cohodes

Andreea Lachsz

Jennifer Schwartz

Sierra Scott

Correspondence to

IRCT

Feelledvej 12

Globalhagen House

Building C, 2nd floor

2200 Copenhagen N
Denmark

Telephone: +45 44 40 18 30
Email: publications@irct.org

Subscription

http://irct.org/media-and-resources/publications#torture-journal

The Journal is free of charge.

The views expressed herein are those of the authors and
can therefore in no way be taken to reflect the official
opinion of the IRCT.

Front page: Mogens Andersen, Denmark

Layout by Pedro Lépez Andradas

Content
Editorial

Assessment and litigation of ocular injuries by less-lethal weapons.

Pau Pérez-Sales, Sara Lopez Martin and Marina Parras Cordovés 4
Review
State violence against protesters: Perspectives and trends in use of less lethal
weapons.

Matthew McEvoy, Neil Corney, Marina Parras and Robini J. Haar 22
Trade in torture tools threatens detainees and protestors everywhere — it

must be banned

Alice Jill Edwards 44

Health impact of electric discharge weapons, a review of case studies

Marie Brasholt, Maha Aon, Lisa Michaelsen and Jens Modvig 48
Special Section: Torture in the use of less-lethal weapons
Protests and use of rubber bullets in South Africa: Unspoken pain and
trauma of eye injuries

Malose Langa, David Bruce, Adele Kirsten and Palesa Madi 62
Less-lethal weapons: ocular trauma in Chile as psychosocial trauma.
Challenges from a human rights and comprehensive perspective

José Tejada, Alejandra Arriaza, Danae Sinclaire and Alejandra Vargas 71
The Movement in Resistance against Eye Aggressions by MOCAO as a

social movement for justice, reparation and the right to peace and freedom
in Colombia

Andrés Juan Guerrero Rubiano , Daniel Antonio Bernal Martinez and
Juan Pablo Fonseca 83
Stop Rubber Bullets. The use of kinetic energy projectiles and torture in
the Spanish State
Anais Franquesa Griso, Carles Guillot Campillo, Ester Quintana Porras,
Pau Pérez Sales, Irene Urango Montilla, Serlinda Vigara Mas 89
Scientific articles

Ill-treatment in the Chilean prison system — an analysis of reports presented
by the National Institute of Human Rights (INDH) and their handling by
the legal actors

Jorg Alfred Stippel, Rodrigo Sanhueza and Luis Vergara Cisternas 100

Physical therapy for survivors of torture: A scoping review

Justine McCuen Dee, Nancy Gell, Constance van Eeghen and Benjamin
Littenberg 113



Perspectives

Experience and struggle of a survivor of eye mutilation by rubber bullets
Carles Guillor 128

Aggravated solitary confinement in Turkey. A form of institutionalised
torture.

Paula Martin and Altamira Guelbenzu 135
News

New project sheds light on the worldwide use of solitary confinement
Andrea Molgaard 141

Letter to the editor

Degradation as salvation: Reflections on El Salvador’s punitive prison model

Lutz Oette 143

Peace between Israel and Palestine?

Andrés Gautier Hirsch 148
Presence of Inmates with Mental Health Problems in Detention and
Correctional Centers in the Republic of Kosovo

Niman Hajdari 150



Torture, 2024, 34(1), 4-21

https://doi.org/10.7146/10.7146/torture.v34i1.144838

Assessment and litigation of ocular injuries by less-
lethal weapons.

Pau Pérez-Sales', Sara Lépez Martin? and Marina Parras Cordovés®

1  Clinical Director SiRa Center. Hospital La Paz Editor-in-Chief Torture Journal.
2 Senior Legal Adviser. SiRa Center.
3 MD. SiRa Center. Emergency Department, Hospital Universitario Infanta Soffa.

Abstract

Introduction: Ocular injuries by less-lethal weapon have had an epidemic prevalence in some coun-
tries in the last decade. Unfortunatly very few cases are litigated and victims do not get neither justice
nor reparation and rehabilitation. Method: We review the difficulties and provide suggestions based
on the experience of the authors’ of the papers in the Special Section of Torture Journal and the ex-
perience of the SiR[a] center. Results: We review the specific and complex conditions for litigation
and strategic litigation, and possible options for human rights organisations, with an emphasis on
the challenges of collecting evidence during and after the injury event. We then review the medical
and psychiatric assessment based on the Istanbul Protocol, including detailed guidance and practi-
cal advice on the ophthalmological, medical, psychological, psychometric and psychosocial aspects.
Conclusions: In the road to the banning of less-lethal weapons, advocacy work and justice for victims,
we need better planning and strategy and further efforts in forensic documentation and litigation.

The networks of survivior’s organisation are an example of how also anti-torture centers can cooper-

Editorial

ate in this regard.

Introduction

The main cause of serious ophthalmological injuries, including
violent eye amputations in the context of so-called less lethal
weapons, is the use of blunt objects, such as batons or extendable
sticks and the use of kinetic energy projectiles (rubber bullets,
pellets, foam projectiles or others). Such injuries in the context
of population control have been considered to constitute cru-
el, inhuman or degrading treatment or even torture when they
are carried out, intentionally, by State officials (or with their ac-
quiescence or protection) and involve any of the purposes con-
templated in the Convention against Torture. Due to their spe-
cial characteristics, they constitute rights violations that entail
unique difficulties and complexity from both a legal and foren-
sic point of view. This paper addresses some of these difficulties
with practical legal and forensic recommendations.

It is structured in three parts: First, legal, where we consid-
er legal difficulties and provide suggestions on elements for ob-
taining evidence are given. Second, medico-psychological and
forensic, where we review the elements to be considered in the

4

interview, the medical and ophthalmological evaluation, and
the psychometric, psychological and psychiatric evaluation.
Third, with reflections on moral, ethical and political dilem-
mas, and questions for policy-makers.

Part 1: Legal considerations for evidencing and litigating
ocular injuries by less-lethal weapons
Eye mutilations constitute severe forms of bodily and psycho-
logical harm associated with experiences of ill-treatment or tor-
ture, both in custodial and non-custodial settings. Despite this,
and as reflected in the experiences of different countries in this
issue of Torture, very few and almost anecdotical cases are pros-
ecuted, given the magnitude of the phenomenon.

There are generally two paths for legal proceeding: criminal

complaints against the responsible State agents or institution,’

1 Insuch cases, the institution, or the body to which it belongs, is
not liable on the facts. It is the State as a whole that is vicariously
liable in the event that the victim is compensated.

® CC BY-NC-ND 4.0, 2020, International Rehabilitation Council for Torture Victims.
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and administrative claims for compensation against the State
(under different causes of action depending on the country). In
both types of case, lawsuits can constitute strategic litigation to
promote policy or legislative changes.

Strategic litigation requires [1] an analysis of the context
(a sociological understanding that society is ready for change),
[2] the political moment (a correlation of forces that is condu-
cive to change) and the [3] feasibility of change. Sometimes, it
is more practical to litigate small changes (such as a change in
regulations) that constitute new steps towards an ultimate goal
(i.e. the prohibition of less lethal weapons). Strategic litigation
must often respond to ‘windows of opportunity’ (Kingdon,
1995). But it is always necessary to assess the impact of an un-
favourable ruling, which creates jurisprudence in the opposite
direction to that pursued by the litigation.

The legal view: difficulties in litigation and possible options

Let us first address some reasons that help to understand the low
number of cases that are dealt with by legal means, and some pos-
sible strategies that will be of greater or lesser applicability de-
pending on the Court concerned and the national and interna-

tional context in which they occur.

1. Inadequacy of the criminal offence.

As repeatedly made clear by the different bodies and institutions
responsible for interpreting the Convention against Torture, the
scope of police actions on persons not in custody (non-custodi-
al settings) would be subject to the same legislative framework
as in custodial contexts.”

However, this consideration in the international legal sys-
tem is not reflected in national ones, where, on the one hand,
cruel, inbuman or degrading treatment is not usually criminal-
ised as such, and on the other hand, there are a multitude of

criminal offences (crimes of injury, unlawful coercion, excessive

2 Commission on Human Rights: “Question of the human
rights of all persons subjected to any form of detention or
imprisonment, in particular: torture and other cruel, inhuman
or degrading treatment or punishment”, 10 January 1997, E/
CN.4/1997/7, paras. 122-123; Human Rights Council: “The
promotion and protection of human rights in the context of
peaceful protests’, 11 April 2014, A/HRC/RES/25/38, par.2;
Special Rapporteur on torture and other cruel, inhuman or
degrading treatment or punishment, Juan E. Méndez: “Mission
to the Gambia”, 16 March 2015, A/HRC/28/68/Add 4, par.
27; Special Rapporteur on torture and other cruel, inhuman
or degrading treatment or punishment: “Extra-custodial use of
force and the prohibition of torture and other cruel, inhuman or
degrading treatment or punishment”, 20 July 2017, A/72/178,
paras- 34-36 and 62;

use of force or others, with or without an intentional compo-
nent) that do not fall within the criminal offence of torture.
The decision relates to what the legislator considers in each case
the “protected legal right” - which can range from the right to
physical integrity, freedom, dignity, moral integrity, the correct
exercise of public functions, or others-.

This discrepancy suggests several lines for legislative-juris-
prudential progress: (a) institutional and political lobbying ac-
tions to adjust the legal definitions of ill-treatment or torture to
include situations of persons who are not in custody, (b) stra-
tegic litigation actions to generate jurisprudence at national or
regional level on the consideration of situations of police abuse
in non-custodial contexts and especially in the framework of
assemblies, (c) complaints to committees of the United Na-
tions Human Rights system to obtain resolutions urging the
adaptation of legislation to guarantee victims “effective reme-
dies and reparation”

2. 'The burden of proof and international obligations of

States in this area.

Another critical reason preventing further litigation of cases is
the failure of authorities to cooperate in establishing account-
ability. Multiple examples are described in the case studies pre-
sented in this Special Section of Torture: Prosecutorial inactiv-
ity or premature closure of cases (Chile’ ); criminalisation of
related offences (Spain, Colombia, South Africa); failure to se-
cure testimony from the injured (South Africa, Spain), corpo-
ratism (or vested interests) of law enforcement agencies that do
not provide information even under judicial request (South Af-
rica, Colombia, Chile, Spain), tendency of judges to dismiss on
the grounds that the victim voluntarily exposed themselves to
the possibility of being injured in such a way and to assume the
absence of malice (Spain, Colombia).

The Convention against Torture (Articles 2 and 12) oblig-
es States to investigate, ex officio, situations in which there is
suspicion of the commission of torture or ill-treatment.* In the
same vein, the major regional human rights courts have made
numerous judgments against States for failures to promptly
and impartialy investigate allegations of torture,’ including the

3 In Chile, the main reason for the closure of cases by the
Prosecutor’s Office is the “abandonment of the legal action by
the victim”, a euphemistic legal formula used to say that the
victim was not able to provide sufficient evidence under the
prosecutors opinion.

4 Article 12: “Each State Party shall ensure that, wherever there
is reasonable ground to believe that an act of torture has been
committed within its jurisdiction, the competent authorities proceed
to a prompt and impartial investigation.

5 In the European Court of Human Rights, the ECHR has


https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=E/CN.4/1997/7&Lang=E
https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=E/CN.4/1997/7&Lang=E
https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=E/CN.4/1997/7&Lang=E
https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=E/CN.4/1997/7&Lang=E
https://www.ohchr.org/Documents/Issues/Executions/A-HRC-RES-25-38.pdf
https://www.ohchr.org/Documents/Issues/Executions/A-HRC-RES-25-38.pdf
https://www.ohchr.org/Documents/Issues/Executions/A-HRC-RES-25-38.pdf
http://daccess-ods.un.org/access.nsf/Get?Open&DS=A/HRC/28/68/Add.4&Lang=E
http://daccess-ods.un.org/access.nsf/Get?Open&DS=A/HRC/28/68/Add.4&Lang=E
https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=A/72/178&Lang=E
https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=A/72/178&Lang=E
https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=A/72/178&Lang=E
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European Court of Human Rights® and the Inter-American
Court of Human Rights.” However, most States consider that
there is a tension between this mandate and the right of police
officers to be presumed innocent. This tension is not real, as the
proper investigation of the facts should be seen as a protective
element for officer themselves.

3. Identification of the perpetrator.

A particularly relevant element to initiate criminal proceedings
in some jurisdictions is the obligation of the victim to identi-
fy the specific officer who fired the shot(s) that caused the in-
jury. In many countries, officers are not identified by their uni-
form with their name or professional number, or the number is
illegible in size. Even if there is an identification obligation, of-
ficers often hide or conceal their ID badges during operations.
As the case studies discussed below show, this limitation, to-
gether with the corporatism of the police mentioned above, has
prevented criminal prosecutions in, for example, South Africa,
Spain® or Colombia.

The obligation of a prompt and impartial investigation
established by the Convention implies, de facto, that the in-
vestigating judge must issue an order to the law-enforcement
authority to be informed of the perpetrator’s identity or to be
provided with information conducive to that determination.

Furthermore, the United Nations statute of the victim® and

cited Assenov and Others v. Bulgaria, App. No. 24760/94,
28/10/1998, § 102; El-Masri v. The Former Yugoslav Republic
of Macedonia, App. No. 39630/09, 13/12/2012 § 182;
Arratibel Garciandia v. Spain, App. No. 58488/13, 5/5/ 2015,
§ 35. In the Inter-American Court of Human Rights, it is worth
mentioning the Case of Tibi v. Ecuador. Preliminary Objections,
Merits, Reparations and Costs. Judgment of 7 September

2004. Series C No. 114, § 159 or Case of J. v. Peru. Preliminary
Objections, Merits, Reparations and Costs. Judgment of 27
November 2013. Series C No. 275, § 375 o Case of Maldonado
Vargas et al. v. Chile. Merits, Reparations and Costs. Judgment
of 2 September 2015. Series C No. 300, §§ 75-76.

6 The most recent are SSTEDH MG v. Lithuania, App. No.
6406/21,20/02/2024, § 129 or Al-Hawsawi v. Lithuania, App.
No. 6383/17,16/01/2024, § 196

7 I/A Court HR., Case of the Miguel Castro Castro Prison v.
Peru. Case of the Miguel Castro Castro Castro Prison v. Peru.
Merits, Reparations and Costs. Judgment of 25 November
2006. Series C No. 160, § 344; Case of Rios et al. v. Venezuela.
Preliminary Objections, Merits, Reparations and Costs.
Judgment of 28 January 2009. Series C No. 194, § 331.

8 STEDH Lépez Martinez v Spain, App. N° 32897/16,
9/03/2021, §§ 37-38 : https://hudoc.cchr.coe.int/
eng?i=001-208362

9  Declaration of Basic Principles of Justice for Victims of Crime
and Abuse of Power, 29 November 1985, art. 2.

General Comment No. 3 of the Committee against Torture®
clearly state that a person can be a victim of torture regardless
of whether the perpetrator is identified.

In the specific case of eye injuries, human rights organ-
isations (Amnesty International & Omega Research, 2023;
Velasquez et al., 2022) have proposed a number of measures
that can facilitate compliance with the duty to investigate and
on which civil society could advocate. The most important of
these is the existence of national protocols that will allow for
the investigation of situations in which serious incidents of use
of force by State security forces occur. This would imply, at the
very least, the existence of detailed reporting forms to be com-
pleted by each of the officers involved in an incident, including
at the very least:

Estimated distance between agent and target at the time

of firing, including graphic representations of the scene

(sketches).

Precise identification by the officer of the ammunition used.

Number of shots fired and the reason for them.

The area targeted and justification if another area was hit.

Injuries caused and assistance given to the citizen.

Such forms should be completed ex officio within 24 hours
and be accessible to the parties in legal proceedings. This re-
port would guarantee both the officer and the citizen, allow-
ing for an internal investigation, external documentation and
triangulation of information between different statements and
sources, even months after the event, avoiding distortions of
memory, or otherwise.

4. The distinction between lawful use of force and ill-treat-
ment or torture.
There is precise guidance from UN bodies" indicating when
intervention in the context of demonstrations could constitute
ill-treatment or torture. To be in accordance with the law, any
intervention by law enforcement agents must respect the prin-
ciples of legality, necessity, proportionality, precaution, and
non-discrimination, and “with due regard to the freedoms of

assembly and expression”.'?

10 Committee against Torture, General Comment No. 3,
Implementation of article 14 by States parties, art. 3.

11 Special Rapporteur on torture and other cruel, inhuman or
degrading treatment or punishment: A/72/178, cited. Par. 46.
Office Of the United Nations High Commissioner For Human
Rights (2017): Resource book on the use of force and firearms
in law enforcement, par. 1.3, p. 12; UN High Commissioner for
Human Rights (2021). UN Human Rights Guidance on the Use
of Less Lethal Weapons in Law Enforcement, par. 2.

12 Special Rapporteur on torture and other cruel, inhuman or
degrading treatment or punishment: A/72/178, cited. Par. 15.


https://hudoc.echr.coe.int/eng?i=001-58261
https://hudoc.echr.coe.int/?i=001-115621
https://hudoc.echr.coe.int/?i=001-115621
https://hudoc.echr.coe.int/
https://www.corteidh.or.cr/docs/casos/articulos/seriec_114_esp.pdf
https://www.corteidh.or.cr/docs/casos/articulos/seriec_114_esp.pdf
https://www.catalogoderechoshumanos.com/sentencia-275-cidh/
https://www.corteidh.or.cr/docs/casos/articulos/seriec_300_esp.pdf
https://www.corteidh.or.cr/docs/casos/articulos/seriec_300_esp.pdf
https://hudoc.echr.coe.int/?i=001-231083
https://hudoc.echr.coe.int/?i=001-230250
https://www.corteidh.or.cr/docs/casos/articulos/seriec_160_esp.pdf
https://www.corteidh.or.cr/docs/casos/articulos/seriec_194_esp.pdf
https://www.ohchr.org/es/instruments-mechanisms/instruments/declaration-basic-principles-justice-victims-crime-and-abuse
https://www.ohchr.org/es/instruments-mechanisms/instruments/declaration-basic-principles-justice-victims-crime-and-abuse
https://docstore.ohchr.org/SelfServices/FilesHandler.ashx?enc=6QkG1d%2FPPRiCAqhKb7yhskvE%2BTuw1mw%2FKU18dCyrYrZkEy%2FFL18WFrnjCrilKQJsZfYmSYHVLZV%2BI5C60qdSOVLGjH%2BTTGf77VGGmZMqeinnHBpiaijofawsUbOESFhx
https://docstore.ohchr.org/SelfServices/FilesHandler.ashx?enc=6QkG1d%2FPPRiCAqhKb7yhskvE%2BTuw1mw%2FKU18dCyrYrZkEy%2FFL18WFrnjCrilKQJsZfYmSYHVLZV%2BI5C60qdSOVLGjH%2BTTGf77VGGmZMqeinnHBpiaijofawsUbOESFhx
https://www.ohchr.org/sites/default/files/UseOfForceAndFirearms.pdf
https://www.ohchr.org/sites/default/files/UseOfForceAndFirearms.pdf
https://www.ohchr.org/es/publications/united-nations-human-rights-guidance-less-lethal-weapons-law-enforcement
https://www.ohchr.org/es/publications/united-nations-human-rights-guidance-less-lethal-weapons-law-enforcement
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In practice, lawful use of less lethal weapons requires the
State to prove that:

There was an imminent threat of injury to citizens or law en-

forcement personnel.”

The officers tried to resolve the situation by less harmful

means and opted for the use of less lethal weapons when all

options had been exhausted.'

The intervention followed the regulations on using weap-

ons, which should be public and accessible to all parties.”

The existence of a clear chain of command and hierarchi-

cal orders that indicated to the officers what they should do

at any given moment without giving rise to ambivalence or
confusion.'®

Use of force was not specifically directed against any group

based on discrimination.!”

To this end, in addition to the detailed reporting outlined
above, it would be helpful to establish systems for recording
all situations in which less lethal weapons are used, allowing
for global statistics on use, detecting anomalous situations,
documenting consequences in terms of injuries or deaths, and
modifying protocols accordingly (Amnesty International &
Omega Research, 2023; Velasquez et al., 2022). This register
would be independent of the existence of civil society moni-
toring systems or independent oversight bodies created by the
State itself, with the capacity to review incidents (Amnesty In-
ternational & Omega Research, 2023; Velasquez et al., 2022).

Such reports would open up another possible avenue of
investigation, argumentation and substantiation for litigation
cases: analysing, before the Court, the legitimacy, necessity,
proportionality, precaution, respect for the right to assembly
and non-discriminatory nature of the intervention that caused

the eye injury.

13 UN High Commissioner for Human Rights (2021). UN human
rights guidance on the use of less lethal weapons in policing.

14 Human Rights Committee (2018): General Comment No. 36
on article 6 of the International Covenant on Civil and Political
Rights, on the right to life, par. 14

15 The regulations establish the type of weapon and certifications
required, the types of projectiles (diameter, density, material).

It also establishes the operating procedures depending on the
projectile, including, among other aspects, the minimum and
maximum shooting distance, the areas of the body at which
they can be aimed (lower limbs and lower abdomen, and only
for justified reasons other areas), shooting position (never from
clevated positions or from the air).

16 Office Of the United Nations High Commissioner for Human
Rights (2017): Resource book..., cited, pages 16 and 78

17 UN High Commissioner for Human Rights (2021). UN
Guidance... cited, par. 2.11. UN General Assembly (1979): Code
of Conduct for Law Enforcement Officials, art. 2.

5. Value of forensic evidence.

Another critical barrier to litigation is the feasibility of foren-

sic evidence and the value attached to it. Concerning feasibili-

ty, it has been pointed out in different contexts (see Chile and

Colombia in this same Special Section) how forensic institutes

collapsed in the face of the avalanche of cases of eye injuries over

recent years, causing the victims to be summoned for a first eval-
uation up to more than a year after the events, and that in most
cases the Court was informed of the impossibility of carrying
out an expert assessment based on the Istanbul Protocol. Addi-
tional resources should be provided when such situations occur,
to comply with international obligations. Time is an essential el-
ement, linked not only to proper determination of facts, but also
to advancing rehabilitation and reparation measures in due time.

The matter also turns on how different legal systems con-
sider party expert evidence as contrasted with official expert
evidence. Even though the Istanbul Protocol itself, some na-
tional legislations (e.g. Mexico) and a number of treaty bodies
and UN experts'® have indicated that the same evidential value
should be given to party expert opinions as to official expert
opinions, in some jurisdictions, only official reports are accept-
ed by the Court. Rather, evidence should be considered based
on the curriculum vitae and the experts’ specific subject matter
expertise. This consideration should be granted in the case of
civil society organisations that are part of international net-
works of care for victims of torture and are properly accredited
as experts in the field.

There is enormous variation between States’ legal frame-
works for forensic evidence, such as:

a. States where only official forensic institutions (Institutes of
Forensic Medicine, Forensic Medical Services or others) are
allowed to issue opinions”? .

b. States in which adversarial action is allowed through inde-
pendent expert evidence commissioned by organisations
specialised in the field, or directly by the victim.*

c. Contexts where the evaluation is required to be in line with

the Istanbul Protocol, others where local adaptations of the

18 Human Rights Council : Report of the Special Rapporteur on
torture and other cruel, inhuman or degrading treatment or
punishment, Juan E. Méndez, 18 January 2012, A/HRC/19/61,

19 In turn, these institutions are sometimes independent bodies of
the state, while in others they are attached to the same ministry
or institution that may be responsible for the abuses, breaking
the principle of forensic independence.

20 These in turn can have different levels of legitimacy. In some
systems they are given the function of auxiliary to official
expertise, in others they are given a lesser subsidiary value, and in
others they are given equal evidentiary weight depending on the
expertise and credentials of the experts.


https://www.ohchr.org/Documents/HRBodies/CCPR/GCArticle6/GCArticle6_SP.pdf
https://www.ohchr.org/Documents/HRBodies/CCPR/GCArticle6/GCArticle6_SP.pdf
https://www.ohchr.org/Documents/HRBodies/CCPR/GCArticle6/GCArticle6_SP.pdf
https://www.ohchr.org/es/publications/united-nations-human-rights-guidance-less-lethal-weapons-law-enforcement
https://www.ohchr.org/es/instruments-mechanisms/instruments/code-conduct-law-enforcement-officials
https://www.ohchr.org/es/instruments-mechanisms/instruments/code-conduct-law-enforcement-officials
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Protocol exist, and still others where other reporting mod-
els exist that do not meet the ethical and research standards
of the Protocol.

This opens the way for civil society and human rights or-
ganisations to work towards making forensic medicine institu-
tions independent in both institutional and budgetary terms
and to ensure that the value of forensic expertise carried out by
independent human rights institutions and experienced party

forensic experts is enshrined in law.

6. The investigator of facts.

Similarly, there are variations concerning the entity in charge
of investigating the facts, between States in which the burden
of investigation falls on the inspection systems of the police in-
stitution itself - in violation of the principle of independence -,
on external police monitoring institutions - with legitimacy to
receive complaints, but not to investigate them, or only until a
criminal proceeding is initiated - or on criminal investigators
(sometimes even military courts).

Again, there is fruitful advocacy to be done on pushing for
monitoring independent from the law-enforcement agency, in-
creasing transparency and impartiality, on the understanding
that this is not incompatible with internal inspection systems.
Both have different and important purposes.

7. Difficulties from the judicial process itself.

Finally, the experience in different States reveal problems inher-
ent to the dysfunction of the judicial system itself, among which
the following stand out:

Very long procedural times (sometimes decades), when vic-

tims of eye injuries require immediate assistance in terms of

recognition, rehabilitation and reparation.

The need for resources to finance the legal proceedings,

which only in the end, if the case is won, can be reimbursed.

This is especially relevant in contexts where employment, ed-

ucation or work is often lost as a consequence of the disabil-

ity caused by the injury.

In this sense, the forms of self-organisation of the victims,
the associative spaces that allow fundraising, agreements with
institutions and teams of professionals, and the actions of do-
nors and organisations that support strategic litigation cases

(see below) are essential.

8. Administrative claims: demands for reparation, includ-
ing financial compensation.

If the legal process is linked to an administrative demand for rep-

aration, there are additional difficulties in assessing and quanti-

fying the damage caused. Very few States have adopted nation-

al Damage Assessment scales that provide guidelines on how to
quantify compensations for disability due to State actions. In Eu-
rope, for example, the “European Scale Guide for the Assessment
of Physical and Mental Injuries”" has not been adopted, despite

numerous drafts and discussions??.

Collecting evidence

To successfully prosecute cases, it is essential to consider the col-
lection of evidence. This is the subject of the following section.
Two situations are relevant: evidence collected on the spot and
the collection of ex post facto evidence.

1. Collection of real-time evidence.

In those expressions of civil society where repressive actions may

eventually occur, planning for their monitoring is essential. The

details of how to organise monitoring actions are beyond the
scope of this paper, but it is relevant to consider the follow-
ing points:*

- Training: Have people trained in real-time documentation
of human rights violations who can take photographs or vid-
eo recordings of the actions, with particular emphasis on the
identification of the agents responsible (surnames, initials or
badge numbers, faces, full body photographs that identify
peculiarities in the way they dress or behave). The recordings
will make it possible to document the sequence of events.
This is especially relevant for the forensic determination of
(a) the interaction between the population and the security
forces, to assess the necessity and proportionality of the in-
tervention, (b) compliance with protocols and rules for the

21 https://www.curoparl.europa.cu/meetdocs/committees/
juri/20040223/5053 10EN. pdf

22 In many countries, the Guidelines used are designed for work or
traffic accidents. They do not consider, therefore, injuries and
sequelac generated by intentional actions (malicious), which
are very different in nature from accidental ones (reckless).
Furthermore, they usually do not contemplate the concept of
“non-material damage”, damage not linked to a physical injury,
they do not take into account the medical, psychological-
psychiatric, social, etc., background of the victim and the
assessment of the psychological-psychiatric impacts are not in
line with the impacts included in the DSM-V or ICD-11, giving
scarce weight to psychiatric sequelae. The need to advocate
for proper compensation scales is an important point to be
considered by human right organization working with survivors
of eye mutilation and other physical injuries.

23 Detailed guides can be found at
https://prt.civicus.org/;
https://irct.org/protestroolkit/
https://www.greenpeace.org/usa/toolkits/ protest-safety-tips-
from-greenpeace/
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use of less-lethal weapons, (c) impacts, and as support in the
medical examination and determination of injuries, (d) de-
tection of possible situations of intentional punitive use of
force, (e) identification of the type and model of weapon
used, and (f) identification of evidentiary elements that can
be claimed later in Court (e.g. existence of body cameras).
The training of the observers will allow (a) to obtain stable
images, avoiding sudden movements or changes of the plane,
(b) to remain silent or with minimal commentary during the
recording, allowing the ambient sound to be recorded, (c) to
immediately upload videos and photographs as captured to
a secure server, (d) not to manipulate or edit images, main-
taining a correct chain of custody of evidentiary elements,
(e) to disseminate on social networks as soon as possible.
Ballistic evidence: Photograph the projectiles used for sub-
sequent correct identification. Sometimes it might be useful
to collect those that may be relevant, using gloves and wrap-
ping them in paper or bags to avoid contamination and at a
time when the time and place of collection can be identified,
although there is a risk that they can latter be considered as
contamined probes and rejected during the legal process.
In case of injuries: save all clothing with any tears, injury
marks or traces of blood. Preserve in bags to avoid contam-
ination and maintain the chain of custody until it can be
handed over to forensic authorities.

Take photos of all injuries, with at least one or two full-
length photos. Add notes, if possible, of the person’s symp-
toms. It is preferable to take many pictures from different an-
gles, in natural light and with an object (ideally, a ruler) that
allows the size of the lesions to be appreciated.

Ask for detailed reports from the health centres or hospitals
where the victim has been treated. Request that the report
conforms to a forensically valid template. The doctor or para-

Table 1. Elements of an injury report following the Istanbul
Protocol. Short guideline for lawyers.

The account of the facts (in the aspects most relevant
to the medical examination) in the person’s own words,
specifying, if possible, the place of the examination.

The medical examination should be complete and not
only describing the external lesions.

Basic description of psychological symptoms.

Diagnosis.

Whether there is consistency between the account of
events and the injuries and diagnoses observed. Strong-
ly advisable for legal purposes but not compulsory if the
health worker does not feel qualified to do it.

medic should ideally include what is shown in Table 1. The
lawyer can help the victim to request a legally valid injury re-
port from the health centre.

Witnesses: Witnesses who have seen the eventsshould be
able to explain or write a detailed account of the events, in-
cluding places, times, surroundings, position of people, and
how the officers acted. Draw sketches if possible. Do not be
influenced by other people’s accounts; describe only what
you have seen and experienced.

Identify witnesses to the events and ask for their names and
telephone numbers, to give their account or testify about

what they have seen.

Collection of evidence after the events.

Videos and photographs: Analyse the possible location of
security cameras in streets, shops, bank offices, and other
places along the demonstration route and at the scene. They
can be obtained from the owners of the establishments, but
in this case, it would be desirable to have a notarised record
of their removal, certifying that they have not been tam-
pered with. Alternatively, request them as urgent proceed-
ings from the Court, so that they are not erased. Make ap-
peals through social networks to locate recordings made by
individuals who were, at the time, cither participating or
watching from the pavement or balconies.

Witnesses: Try to locate witnesses to the incident through
posters in the area (bus stops, shops, staircases of neigh-
bours) or social networks.

Photographic expert reports: Various human rights or-
ganisations, such as Forensic Architecture* and others, have
been developing expert photographic strategies to recon-
struct events and eventually identify elements such as the
van in which the riot police unit was travelling (model, plate,
etc.), the officer who fired the shot based on clothing, physi-
cal features etc., the type of weapon used, and others, by in-
tegrating diverse visual sources.

Request proceedings from the court or the prosecutor’s of-
fice (depending on the investigation system in the country).
Attorneys can request a wide range of evidence. Much will
depend on the context and the State, but if available, evi-
dence to be considered includes:

24

See, for example https://forensic-architecture.org/investigation/
tear-gas-in-plaza-de-la-dignidad; https://forensic-architecture.
org/investigation/police-brutality-at-the-black-lives-matter-
protests.
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Identification of police units involved on the day of the
event and their distribution in the physical space of in-
tervention.

Identification of officers carrying less-lethal weaponry,
distribution and warrants (intercom recordings or oth-
er).

Inventory of ammunition expended on the day for each
unit.

Traceability data for the ammunition.

Body camera recordings, if available. Identification of
officers who did not wear a camera or did not record.
Dynamic reconstruction of events.

Witness location and testimony at a court of law.
Finally, call for an investigation by independent bodies,
particularly the country’s National Preventive Mecha-
nism.

Within this body of evidence collected in real time and af-
ter the fact, a forensic evaluation of the victim of an eye injury
conducted according to the Istanbul Protocol is especially im-
portant. This is the subject of the second part of this text.

Part 2: Medico-legal considerations for forensic evaluation

of ocular injuries.

Psycho-legal approach

The Istanbul Protocol details a number of ethical principles and
interview considerations, especially in chapter four, which need
not be reproduced here, but are fully applicable. However, we
would like to emphasise some aspects not included in the Proto-
col, which are very relevant in this context and have to do with

a psycho-legal approach.

1. Accompanying the survivor.

We speak of a psycho-legal approach as a work of accompa-
niment for the person who has suffered a violation of rights
throughout the legal process. The accompaniment begins from
the moment when the possibility of a complaint is raised, and
requires accurate and unbiased information about the risks and
benefits, to the collection of evidence that can support the case;
to the process of claborating, with the lawyer or organisation,
the legal strategy; to the preparation of expert statements and
documentation of impacts, through to the accompaniment at
different procedural moments; and the psychological support
offered during the trial and the subsequent work of evaluation.
It is essential to bear in mind that any complaint of torture or
ill-treatment can take years to investigate and prosecute.
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2. 'The right time to assess.
Within this framework, it is crucial to assess the ideal time for
conducting the forensic assessment, bearing in mind that, in any
case, there should be a systematic collection of all medical or psy-
chological evidence of the injury to the victim as and when it aris-
es. Criteria for deciding the best time for the assessment include:
I. The person has reached a point of recovery that allows
the assessment to be carried out, without a risk of serious
re-traumatisation.
II. Enough time has passed to have an overview of the impacts
and after-effects of the injury. An assessment made pre-
maturely will not reveal the functional implications, the
damage to the identity and life project of the victim, the
permanent aesthetic consequences or other essential ele-
ments of the assessment.
I1I. Proximity to key dates in the judicial process. If the assess-
ment has been carried out too far in advance, it will be nec-

essary to carry out periodic updates to see the evolution of

Table 2. Elements of psycho-legal accompaniment

- Bridge the legal, medical, and colloquial languages and
help the victim understand the process, be in control of
the process, and be the essential decision-maker.

- Discuss the steps of the legal process with the victim. If
strategic litigation is chosen, ensure the victim under-
stands what is at stake.

- Prepare the victim to face the press or interviews with
people from the administration or possibly politicians.

- Ensure a realistic perspective and work so that the restor-
ative power of legal action lies in the very fact of carrying
it out and in the effort that this means in terms of visi-
bility and denunciation, not in the eventual positive or
adverse sentence or in the amount of compensation that
may be obtained.

- Accompany the victim in making a statement and deal-
ing with subsequent news reports. Prevent possible
harm when faced with contradictory or inaccurate ver-
sions from police officers or witnesses provided by the
police, statements from political officials denying the
facts, or accusations of lack of credibility, or pursuit of
economic interest and spurious motives. Be prepared
for press or social media reports in which the victim
is attacked or insulted, or forensic evaluations that do
not include relevant elements of their suffering and ex-
perience. All these adverse events can have a traumatic
psychological impact, and psycho-legal accompaniment
secks to transform them into elements of empowerment
and self-confidence.
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the symptoms, the sequelae and the current condition of the
victim.

IV. Access to all relevant evidentiary information that may
assist the expert in their work: photographs, video record-
ings, emergency reports, witness statements and others.
Whether the organisation or the experts who carry out the

Istanbul Protocol assessment should assume the tasks of psy-

cho-legal accompaniment as part of a comprehensive approach

to care for the victim is debatable. While this continuity of ac-
tion is in the victim’s best interest, in some judicial instances,
it may be considered that this would call into question the ex-
pert’s independence. Table 2 summarises some critical aspects

of psycho-legal support in eye injury cases.

3. Social movements for victims

Part of the accompaniment is also to support and strengthen the
organisational processes generated by the victims themselves.
This issue’s Special Section presents some examples and testi-
monies from organisations such as ‘Movimiento en Resisten-
cia Contra las Agresiones Oculares del Escuadrén Mévil An-
tidisturbios’ (MOCAQ) and Temblores (Colombia) and STOP
Bales de Goma and Ull per Ull (Spain).

From the point of view of the legal process, there are some
relevant considerations for lawyers litigating cases and accom-
panying entities:

The existence of an active social movement that supports the
claim and has contacts with the press and the media can be
decisive elements of support for the victim. They can also
play an essential role in pushing for a judicial resolution.
Such actions need to be coordinated and, as far as possible,
aligned with the advocates’ strategy. For example, an over-
ly aggressive social mobilisation strategy at inappropriate
times can have very adverse effects by generating the idea that
those who were injured may represent radicalised, extremist
elements, and thus support the idea that it is the victim’s re-
sponsibility they were injured, and not that of law enforce-
ment. Social pressure is not always positive in legal terms.

The strategy should emphasise principles relevant to a hu-

man rights environment, emphasising values of justice, sol-

idarity and non-violence over claims of outrage or revenge,
which, while legitimate, may generate adverse feelings in deci-
sion-makers and those who can promote legislative or political
change. Confrontation is not usually the best lever for change.

Messages should emphasise the principles of empathy with

victims, #rgency to prevent further cases and timeliness in the

sense of introducing the idea that now is the time to do it.
- At the same time, the forensic team must maintain absolute

independence from these social movements. They should
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not make public statements outside the courtroom or par-
ticipate in events with victims, in order to maintain the eth-

ical requirement of independence.

4.

In cases of ocular injury, it is advisable to try, as far as possible,

Istanbul Protocol

to make the Istanbul Protocol multidisciplinary, given the com-

plexity of everything that needs to be assessed, including, as ap-

propriate, and as far as possible:

- Medical report, assessing the general situation of the vic-
tim before and after the event and a detailed examination
by medical staff.

- An ophthalmological report, detailing the acute impacts,
the possible causal mechanism and the analysis of consisten-
cy between this and the injuries. In this regard, the ophthal-
mologist can make ballistic considerations regarding the na-
ture of the object, velocity, force and direction of impact to
justify the causal relationship.

- Traumatological and surgical parts, detailing the different
reconstruction processes in the ophthalmological and aes-
thetic areas.

- The psychological-psychiatric part includes acute impacts, a
description of the adaptation process, and chronic psycho-
logical and psychiatric impacts.

- A psychosocial part, with an analysis of the impacts on each
area of daily life.

- The rehabilitation part will include an analysis of the sub-
sequent adaptation and reconstruction processes of the vic-
tim’s life project.

As s evident, and as the Istanbul protocol indicates, it is not
necessary to have all of these professionals available to carry out
the assessment. Any professional can try to cover some or all of
these aspects if there is no real possibility of other professionals
doing so. To this end, the following should be considered:

4.1. Information gathered in the interview.

In the initial interview, it is essential to collect two parts:

- Collect the complete psychosocial history, including all
identity aspects of the person’s life (childhood, family, stud-
ies, work, friendships, community life, etc.), to compare it
with the later situation.

A detailed account of the facts, including aspects that as-
sist in obtaining evidence and determining causal elements
(see the legal part above). In this regard, it is important to
remember that victims often have confused or fragmented
memories in cases of ocular injuries. In this case, the expert
needs to explain the causes (Table 3).



ASSESSMENT AND LITIGATION OF OCULAR INJURIES BY LESS-LETHAL WEAPONS

Pérez-Sales et al.

Table 3. Causes of inconsistencies in ocular injuries

Inconsistencies in the narrative

Opverall, there is inevitably tumult and confusion in the context of the events.

Speed of the events and difficulty in identifying the point of exit of the projectile, especially when the projectile is not frontal

and within the field of action of the victim.

Disorientation in time and space as a consequence of acute impact.

Neuropsychiatric damage, secondary to traumatic brain injury.

Inability to see, as a result of injury or measures to stop bleeding.

Confusion, in the following days, of one’s account with the account of other victims.

Giving specific details referred to by relatives or friends, but in reality, the person could not grasp, subsequently entering into

contradictions.

Fear of being denounced based on the facts (e.g. participation in riots, aggression against officials, destruction of public prop-

erty or even participation in “terrorist” acts).
Fear of involving other people.
Inconsistency of symptoms

The problems generated by eye loss are often complex to explain, because they involve subtle elements of daily life that require

much systematisation.
To this are added general elements linked to:

Highly directive or symptom-oriented medical or ophthalmological interviews, that provoke re-experiencing and cognitive

avoidance. This psychological distress can lead to a superficial and confusing narrative.

The presence of police inside the doctor’s or ophthalmologist’s office in the first emergency care.

Initial assessment by police-linked emergency services that lack independent reporting. Negative transfer or counter-transfer

reactions.

4.2. Elements of interview support.

The Istanbul Protocol gives numerous tips and guidelines to

maximise confidence and minimise the risk of re-traumatisa-

tion during interviews. They are of particular relevance in the

assessment eye injuries by less lethal weapons:
Remind the person that a detailed account of events is es-
sential for proper medical and psychological examination.
Moreover, a detailed account facilitates the expression of
traumatic experiences in line with the principles of witness
therapy and other evidence-based approaches, that combine
forensic assessment with psychological support in extreme
trauma.
Try to place the events in the overall picture of what hap-
pened. If the person can draw what was happening, what
they did and the subsequent events, let them try to do so. If
they cannot do so, help them by drawing a sketch or sketch
on a blackboard under their instructions. Once the expert
considers it a faithful reflection of the facts, take a photo-
graph that can be included as an annex to the expert’s report.
In cases where there are confusing accounts or particular
difficulties in remembering, a reconstruction of the events
should be considered for memory stimulation and therapeu-

tic process. This reconstruction must be carried out with the

12

utmost care to prevent harm (do-no-harm principles) and

assess the person’s psychological state.

An example can be seen in the attached photographs (see
Figure 1). In this case, the victim suffered eye injury, as a result
of being hit with an extendable police baton when the police
were opening the door of his home. The police claimed that he
had caused the injury himself with a piece of iron while trying
to block the door to prevent them from entering.

It was decisive: (a) to show that the injuries were consistent
with the impact of a police baton and not with an iron prop,
(b) to show in the reconstruction of events that there was no
material physical space for the victim to have self-injured, as
the police claimed. The reconstruction also helped the victim
to remember the events and allowed for therapeutic work with

traumatic emotions and memories.
4.3. Medical and ophthalmological evaluation

4.3.1. General medical assessment.

Before assessing eye trauma, a gencral medical examination must
be carried out. The aim is to perform an overall and systematic
assessment of damage by organs and apparatus to detect other

injuries or sequelae that may have gone unnoticed, even by the
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Figurel. Role playing by a the survivor of the circumstances of the agression by police officers as part of the forensic assessment.
N

The Role-Playing had the double purpose of (a) sustaining the report by mapping circumstancial elements and (b) doing a pro-
longued therapeutic intervention by clarification and working with emotions of sadness and guilt.

Table 4. General medical examination

Description of the patient’s general condition. Subjective perception of their well-being (how do they feel?). Describe
whether the patient is conscious and oriented, has good colouring, nutritional status, body posture and eye contact.
Systematically examine the patient from head to toe. In the process, a distinction must be made between the symptoms (sub-
jective complaints, such as pain, dizziness, difficulty concentrating, eye injuries, problems in grasping objects, calculating
distances, etc.) and the objective signs or findings of the physical examination.

Make a systematic organ-by-organ anamnesis (cardiac, respiratory, digestive and so forth). Try to put in connection the
findings with the different moments in the account of events.

The signs will be the result of a thorough general examination, including head, neck, thorax with cardiopulmonary auscul-
tation and palpation, abdomen with palpation, percussion and auscultation, upper and lower extremities, skin, neurological
examination of the central and peripheral nervous system, and genitourinary system.

In both the anamnesis and the examination, it is important to look for details that help establish a possible causal link be-
tween the injuries and the objects of injury used.

13
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victim themselves, which will help establish causal links and con-

sistency with the account of events (Table 4).

4.3.2. Assessment of ocular/ophthalmological damage.
Basic anatomy of the eye. To perform its function, the hu-
man eye has several anatomical structures that complement
cach other:

The eyeball with its anterior and posterior compartments.

The muscle-tendon structure is responsible for the synchro-

nous movements of both eyes.

The vascular-nerve bundle.

The orbital structure with the surrounding bony walls, eye-

lids and lacrimal ducts.

Orbital contents of liquid consistency (aqueous humour and

vitreous humour).

Eye injuries. Each of these structures is susceptible to injury
upon insult. This injury can be acute and sometimes self-lim-
iting, sometimes with permanent sequelae, including complete
and irreversible vision loss in the eye. It is therefore necessary to
be familiar with the most common injuries, their consequences

and the mechanism of injury.
Types of eye injuries. There are open globe and closed

globe injuries.

Open globe: With outflow of aqueous or vitreous humour.
Open rupture of the eyeball/burst: by direct trauma
with a blunt object of sufficient size.

Laceration (cut or wound) of the globe, with loss of sub-
stance due to direct trauma with a small sharp object,

foreign body, projectile, etc.

Figure 2. Anatomy of the human eye and injuries due to less-lethal weapons
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Closed globe: Contusion, with or without partial lacera-
tion, without loss of aqueous humour.
Conjunctival or corneal abrasion.
Injury to the epithelium or mucous membranes.
- Hyphema: accumulation of blood in the anterior cham-
ber of the eye.
Traumatic pupillary disturbance, due to damage to the
iris sphincter.
Dislocation of the crystalline lens: displacement of the
native or artificial lens implant from its original location.
- Vitreous haemorrhage: bleeding into the vitreous cavity.
Commotio retinae: oedema in the retina secondary to
trauma.
Retinal detachment: detachment of the retina from the
underlying choroid and sclera.

Types of periocular injuries. In addition to damage to the
eye itself, there may be damage to the structures surrounding
the eye, which can impact both aesthetically and its function.

Eyelid injuries: lacerations, haematomas etc.

Ruptured or damaged tear duct.

Orbital fractures: any of the bones that make up the orbit.

This may also involve possible complications and sequelae

that may range from injuries to the central nervous system

(brain trauma or other), to facial nerves and sensory disor-

ders or paralysis.

Indirect injuries. All these structures are interrelated, so
high-energy trauma, in addition to direct impact injuries, can
cause other injuries that we will call indirect and that derive
from the secondary involvement of different structures. These
are clear examples:

Retinal detachment, caused by a kickback effect that gener-

ates back pressure on the retina.

- Vascular lesions, leading to a retinal ischaemic effect.
Lesions of some trigeminal nerve branches that may cause
long-term hypoaesthesia or anaesthesia of the ipsilateral
hemiface or neuralgia-like pains.

Some of these lesions also have the additional difficulty that
they may remain undetectable in the first examinations and
may present with symptoms at a later stage, even months later.

4.3.3. The most frequent mechanisms of injury.

In the case of impact weapons, a distinction must be made be-
tween hand-held weapons, such as batons or expandable batons,
and kinetic impact projectiles. In both cases, the most import-
ant thing is the kinetic energy of the blunt object, which is pro-
portional to the square of the velocity.
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This means that if the speed is doubled, the kinetic energy is
multiplied by 4; if the speed is tripled, the kinetic energy is mul-
tiplied by 9. In addition to the speed, the object’s size, shape, or
distance from which it is fired must be investigated. This will
enable the expert to establish a causal link between the account
of events and the objectified injuries.

As for irritants, with tear gas (chlorobenzalmalonononitrile
or CS) and so-called pepper gas (N-vanillylnonamide or pseudo-
capsaicin) (PAVA), it will be essential to find out whether the
victims were in an enclosed or open place; whether it was deliv-
ered through sprayers or through grenades or projectiles which
can also cause impact injuries; and the percentage of chemical or
its concentration. These agents, at incorrect concentrations or in
enclosed areas, can cause permanent eye burns through corneal

damage, leading to opacities as sequelac (Table 5).

4.3.4. Long-term consequences of injury.

Injuries caused by eye trauma result in significant sequelae and

disability, with a substantial clinical impact that affects the eco-

nomic, occupational, social and family situation. According to
the World Health Organisation, eye injuries are responsible for

19 million cases of unilateral amaurosis (temporary loss of vi-

sion in one or both eyes), 2.3 million cases of bilateral poor vi-

sion and 1.6 cases of bilateral blindness worldwide.

Long-term consequences of eye injuries that should be ex-
plored:

- Restricted visual field, with loss of three-dimensional vision,
associated with difficulties in manual tasks, reading and writ-
ing, driving, inability to carry out particular work and so-
cial activities, and increased risk of falls due to impaired dis-
tance calculation.

- Hypersensitivity to dazzling light, poor handling of shad-
ows, and possible impairment of colour vision.

- Impairment of night vision.

In addition, the psychological and psychosocial impacts of eye

injuries are discussed in the next section.

4.3.5. Causal link between aggression and injury.

To determine whether a sequela is secondary to a specific trau-
ma or aggression, we must be able to establish a causal relation-
ship (cause-effect), and this is not always easy. Sometimes, the
sequela is the product of several causes that may be related to
the patient’s previous characteristics. Aggression on an eye al-
ready suffering from myopia magna, or a cataract, is not the
same as on a healthy eye. On the other hand, forensic medi-
cine includes a series of so-called classical principles that must

be carefully analysed, among which are the appropriate nature
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Table S. Causal analysis: mechanisms, injuries and clinical consequences

Less lethal weapons

Blunt impact weapons: truncheons,
batons or extendable batons, or any
blunt object.

Kinetic impact weapons, projectiles,

rubber balls, rubber bullets, etc.

Irritant agents such as pepper spray or
tear gas

Agents with a blast mechanism, such as

stun grenades

Injuries

Direct contusion with skin bruising,
wounds or skin lacerations
Laceration of the eyeball

Eye burst

Muscle lesions

Lacrimal involvement

Bone fractures

Direct contusion with skin bruising,
wounds or skin lacerations
Laceration of the eyeball

Eye burst

Muscle lesions

Lacrimal involvement

Bone fractures

Local inflammation and irritation of
the corneal mucosa

Chemical burn

Corneal opacities

Keratitis or keratosis

Impacts with high velocity, small
foreign bodies causing blunt injury
(bruises, lacerations, etc.).

Corneal burns

Skin burns

Clinic

Pain

Dizziness

Loss of visual acuity. Diplopia or dou-
ble vision

Blindness or complete loss of vision in
the affected eye

Loss of binocular vision (loss of vision
in three dimensions)

Pain

Dizziness

Loss of visual acuity. Diplopia or dou-
ble vision

Blindness or complete loss of vision in
the affected eye

Loss of binocular vision (loss of vision
in three dimensions)

Erythema (redness)

Severe self-limiting or persistent pain
Significant tearing

Occasional loss of visual acuity
Scotomas (demarcated areas of vision
loss)

Dry eye

Pain

Partial or complete loss of visual acuity
Dry eye

Tearing

Table 7. Criteria for establishing the causal link of the medical and ophtalmological expert assessment of eye injuries

Nature of the trauma

burns).

Post-traumatic aetiology

Topographical correlation

Symptomatic continuity

following days and months.

Chronological criterion
Previous integrity of the area

Exclude a different external
cause.
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Aggressor object (shape, size, etc.), energy and kinetics, secondary aggressors (gases,

The injury is secondary to external aggression and not to any other cause.

Anatomical matches, taking into account the effects of kickback.

Evolution of symptoms from the moment of the aggression, and its evolution in the

The time between the onset of the injury and the assault must be clinically plausible.
Information on the pre-assault condition of the injured party.

Attempt to determine, based on the mechanism of injury, that there is no alternative
cause to the injury.
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of the trauma, post-traumatic actiology, topographical cor-
relation, symptomatic continuity, chronological criteria, pre-
vious integrity of the area, and that we can exclude an alterna-
tive external cause.

It is, therefore, essential to collect the necessary data in the

evaluation to be able to answer these questions (Table 7).

4.4. Assessment of psychological and psychosocial issues

Given that eye injuries have consequences in all spheres of the
person when analysing the psychological and psychosocial im-
pacts, it will be helpful to separate the clinical implications
(linked to psychological distress and the effect on mental health)
and the non-clinical impacts (connected to the different areas

of the person’s daily life and life project).

4.4.1. Psychological clinical impact assessment.

Emotional impacts. Several reviews on the psychological and
psychiatric impacts of traumatic eye amputations agree that spe-
cial attention should be paid to symptoms of acute stress and
post-traumatic stress, depressive symptoms and increased alco-
hol and substance abuse. In addition, several specific psycho-
logical syndromes are highlighted and should be explored sys-
tematically:

a. Social anxiety is more marked in women and people be-

tween 20 and 35 years of age.

b. Adjustment problems arising from loss of social status, relat-
ed to loss of employment, the need to resort to lower-skilled
jobs, and difficulties in maintaining previous social and eco-
nomic status.

c. Constant, and sometimes disabling, fear of injury to the
sound eye and total blindness.

d. Susceptibility, anger or irritability in interaction with oth-
er people.

e. Phantom pain syndromes may last for months or even years
and may have a poor therapeutic response.

f. Occasional hallucinatory syndromes with false perceptions:

white squares, blurred images and other elements that can

compromise the person’s quality of life.

Explore basic emotions, especially guilt or shame, related to
the events (e.g. going to the demonstration) or their consequenc-
es (e.g. disfigurement and cosmetic damage and difficulty being
in crowded situations). Some of this may be survivor shame if

other people had more severe consequences or even died.

Neuropsychological impacts. One of the challenges in screen-
ing is to distinguish psychological symptoms from neuropsy-
chological impacts. In case of doubt, it is especially relevant to

be able to perform imaging tests to rule out brain damage or a
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psychometric examination (see specific section below). At least
three situations should be distinguished:
Damage due to a traumatic brain injury leading to dissocia-
tive symptoms/amnesia of a psychogenic nature.
Ruling out previous causes of organic brain damage and de-
termining that the leading cause of neuropsychological im-
pairment is the impact of the projectile. Thus, for example,
in people with a history of alcoholism or other causes of neu-
ropsychological alterations, it is essential to determine what
the previous damage was and which, therefore, would not
be attributable to the impact of the projectile.
Assess for minor neurological damage or diffuse brain damage
associated with a previous head injury. Consultation with a

neurologist may be necessary, if such a possibility exists.

4.4.2. Psychological non-clinical impact assessment.
Ontological or existential. Numerous non-clinical impacts
may significantly impair the victim’s autonomy and ability to
resume everyday life. In the case of eye injuries, it is particular-
ly relevant to assess:
Self-confidence, self-esteem, self-image and associated feel-
ings of humiliation and shame.
Specific and non-specific fears, whether or not related to the
traumatic events.
Ability to communicate with others and share experiences.
Balance between expectations of empathy and support, and
the possible burnout of family and friends.
Ability to cope with adaptation and reassessment of life pri-
orities.
Experiences of helplessness, vulnerability, a tendency to-
wards hopelessness, intolerance to uncertainty, and fear of
change.
Purpose and meaning: life project.
Expectations regarding judicial processes.

Related to the life project. It is essential to be able to explore

five aspects:

1. Impacts on affective and couple life, including personality
changes, perception of support, changes in communication
style, impact on sex-affective relationships and bodily expres-
sion, and impact on roles within the couple.

2. Impacts on family life, including how the events have im-

pacted other family members. There can be two types of
impacts on the family: (a) vicarious traumatic impacts (ie.
having post-traumatic symptoms from witnessing or hear-
ing the account of what happened) and (b) readjustment of
roles within the family.



ASSESSMENT AND LITIGATION OF OCULAR INJURIES BY LESS-LETHAL WEAPONS

Pérez-Sales et al.

3. Impacts on personal and professional development (drop-
ping out of school, losing employment, etc.)

4. Economic impacts, including loss of income and social/fi-
nancial status and loss of career opportunities.

5. Impacts on the political or social project, if relevant, and al-
ternatives. In this sense, the psychological effect (general-
ly positive) of the spaces of vindication in which the per-
son can participate.

In this regard, the use of quality of life scales or scales of im-
pacts associated with eye injuries can be helpful, as set out below.

4.5. Psychometric assessment
Psychometric screening may support the assessment of both

clinical and non-clinical impacts.

4.5.1. Psychometric clinical impacts.

Many tools, not specific to eye injury impacts are available for
clinical focused screening. Examples include the PCL-5 inven-
tory (Blevins etal., 2015) for assessing post-traumatic symptom-
atology, the BDI -II questionnaire (Beck, A. T, Steer, R. A., &
Brown, 1996) for depressive symptoms and others. Cognitive
impairment screening scales are also a valuable tool for making
a differential diagnosis by assessing learning, memory, informa-
tion processing and spatial representation, which may be im-
paired due to the loss of cognitively stimulating activities due to
eye trauma (Lim et al., 2020). In this regard, some helpful and
well-known tools are the MMSE (Mini-Mental State Examina-

tion) (Folstein & Folstein, 1975), the MOCA (Montreal Cog-
nitive Assessment) (Nasreddine ZS, Phillips NA, 2005) or the
Rey Complex Figure Test.

4.5.2. Psychometric non-clinical impacts.

For the evaluation of non-clinical impacts, the VIVO Question-
naire can support the assessment of those of an ontological or
existential nature. (Pérez-Sales et al., 2012). For those related to
impacts on the life project, there are some tests focused on the
assessment of health-related quality of life and vision-related
quality of life (Vélez et al., 2012, (Vélez et al,, 2023). It should
be noted that these tools are intended for progressive vision loss
associated with ageing and not the acute loss associated with less
lethal weapons. Still, all of them, especially the NEI VFQ-25,
are extremely useful and are highly recommended in the frame-
work of forensic assessment. A synthesis of the most relevant
ones, and the differential elements provided by each of them,
can be found in Table 8.

4.5.3. Additional strategies for psychometric assessment.

Systematicity. The professional assessor must help to identify
all the areas of functional impairment and psychosocial impacts,
by carrying out a joint review of all the person’s daily life activi-
ties by analysing (a) a standard day from the moment the person
gets up in the morning (b) the person’s different areas of iden-
tity (work, family, partner etc) (c) significant activities for the
person before and after the events (sports, hobbies etc). System-

Table 8. Psychomerric tests for assessing quality of life associated with eye injury.

Name of the scale

NEI VFQ-25 (National Eye
Institute Visual Function
Questionnaire - 25) (Broman
etal., 2001)

LVQOL (Low vision qual-
ity-of-life questionnaire)
(Wolffsohn & Cochrane,
2000)

VA LV VFQ-48 (The Vet-
Affairs Low-Vision Visual
Functioning Questionnaire-48)
(Stelmack et al., 2017)

IVI-28 (Impact of Vision
Impairment - 28) (Weih et al.,
2002)

General characteristics

It is the most widely used and referenced scale. Recommend using by default. The original
version comprises 51 items; however, the 25-item version is widely validated in different
languages and countries. The assessment of visual functioning is presented as a score from 0
to 100, where 0 is the lowest score, and 100 is the best, with subscales by area.

This instrument helps to measure the initial quality of life and the changes that occur with
the progression of health status. This scale has 25 items, divided into four dimensions: 1)
farsightedness, mobility and illumination; 2) adaptation; 3) reading and precision work;
and 4) activities of daily living.

It consists of 48 items. There is an abridged version with 20 items. The original scale was
designed to measure the difficulty in performing activities of daily living before and after a
visual rehabilitation process.

Instrument inspired by the WHO International Classification of Functioning, Disability and
Health (ICF-2001). The original version contains 32 items grouped into five domains: 1)
leisure and work, 2) social interaction, 3) self-care, 4) mobility and 5) reaction to vision loss.
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atic screening will decrease inconsistencies, help to raise aware-
ness of deficits and disabilities, and develop recommendations
for psychological and functional rehabilitation.

Triangulation. This involves corroborating information by in-
terviewing witnesses for their account of events and interview-

ing family members for the consequences.

Part 3. Moral, ethical and political dilemmas: Some
questions for decision-makers
Documentation of the acute consequences and chronic sequel-
ae of the use of kinetic projectiles and other less lethal weapons
shows the devastating impact they have on the lives of the people
who suffer their consequences. There is a political responsibility
for the fact that a collective security rationale takes precedence
over very concrete evidence of severe and irreversible harm to
citizens. A single case of eye damage would be enough to justify
the prohibition of this type of weapon, because it is the State,
the ultimate guarantor of the security of its citizens, which ul-
timately harms its citizens, knowing that there is a risk and not
acting to protect the population® . In cases where there would
not even be a security risk and people are killed or maimed to
defend private property, the ethical responsibility is much great-
er.? Therefore, the question is: how much pain and injury is it
ethically acceptable for a State to inflict?

This responsibility is increased when studies indicate that
it is impossible for kinetic energy projectiles to be used without
people being maimed, for at least the following reasons:

The studies on which the manuals and instructions are
based are carried out in laboratory conditions and with ex-

pert shooters in optimal environments.” The reality is that

25 The ethical dilemma can be summarised as follows: replacing

a lethal weapon (firing live ammunition at citizens) with a /ess
lethal weapon means replacing the certainty of injury with the
probability of injury. Turning certainty into “probability” is the
cthical endorsement of the authorities who acquire and endorse
the use of these weapons, and it is exactly the cthical objection of
the citizens’ organisations that consider them unacceptable.

The UN Human Rights Committee rightly points out in its
Comment #36 that the use of potentially lethal weapons for the
maintenance of public order may only be justifiable as an extreme
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measure to protect life or prevent extremely serious injury. In any

other case the harm caused is morally unacceptable.
27 On ashooting range, the shooter is at a distance of at least 10
metres from a static target under optimum atmospheric and
noise conditions and in the absence of distracting elements. The
opposite conditions of a demonstration. In addition, as has been
demonstrated (Rocher, 2020), it is practically impossible to
estimate real distances in real stress environments.

19

the projectiles will be used by shooters who shoot under
stressful conditions, often in fear, at targets in groups that
are constantly moving and where, consequently, the distance
is variable. It is impossible to guarantee precisely the area
of impact.

There are imponderable elements of individual vulnerabili-
ty. Thus, for example, impacts in the lumbar region in a per-
son who has only one kidney or shots in areas close to the
spine in a person with osteoporosis.

The distance in the human body between the highest and
lowest risk zones can be centimetres. Thus, an impact on
the sternum is only a few centimetres away from a rib im-
pact (which can cause pneumothorax and death), an abdom-
inal impact (liver or spleen burst and high probability of
death) or a facial impact (blunt trauma, eye burst, penetrat-
ing brain injury).

Certain projectiles - such as the lead-core projectiles used
by Israel or the pellet-firing projectiles used in Chile and
India - have erratic and unpredictable ballistic behaviour.
The chances of hitting the person in areas not intended by
the shooter, of hitting other people behind or to the side, or
passing by, are high.

Handinga police officer a weapon classified as “non-lethal”
creates an expectation of safe use (Rocher, 2020) which
makes it very easy for safety limits to be breached. More-
over, as has been documented on numerous occasions,? it
encourages the police to make a vindictive use of the weap-
on in pursuit of a punitive purpose in the conviction of its
“non-lethality”. It is common sense that riot police units at-
tract people with differential personality traits.

The environment of the use of these weapons, protected by
superior orders and under supposed legitimacy, favours, in
psychological terms, two well-known phenomena: the exces-
sive use of violence associated with the dilution of responsi-
bility* and the guarantees of impunity related to the man-
date to use violence.*
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See Case Students of Soacha during the Agrarian Strike in
Bogota, where some received up to 20 electric shocks followed
by Taser / Case Roger Espaol on 1 October 2017 in Barcelona
where he received up to 3 shots at close range in response to
what the police interpreted as provocation / Case Salha Vermella
in Rio de Janeiro where some of the people arrested received up
to 5 times pepper spray in the eyes in a span of two minutes for
what the police interpreted as “resistance” to being arrested.
Studies of dilution of responsibility indicate that a person is
much more likely to perpetrate violence when it takes place

in a group setting and that it is much more difficult, if not
impossible, to assign individual responsibility.

The legitimacy that labels actions of lethal violence as “excessive
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In most countries, the protocols for using these weapons are
neither public nor available for monitoring, which prevents

effective citizen control of their use.

But beyond these operational, ethical questions, there are
political, ethical questions, which are what should guide insti-
tutional decision-making: Why do States, despite the evidence,
continue to use these weapons, and why is there a discourse that
these are “more humane” weapons, seeking precisely an ethical
justification for the use of weapons against civilians in the exer-
cise of the right to protest? The underlying logic considers peo-
ple who “disturb order” because they hold divergent opinions
to be “enemies”, who should be punished as individuals and in
terms of the dissuasive and exemplary effect on other potential

citizens.

Conclusions

Taken as a whole and as illustrated by the case studies presented
in this Special Section of Torture Journal, less lethal weapon in-
juries destroy lives. The functional, aesthetic, emotional, famil-
ial, economic and moral damage is immense. Despite this, ex-
perience from a range of States show the enormous difficulties
in making a legal claim - criminal or administrative - against the
State for the damage caused. The origin of the small number of
complaints and cases that have obtained a favourable ruling is
due to a complex tangle of factors of all kinds.

In response to this need, this editorial has comprehensively
reviewed the legal and medico-legal aspects of less lethal weap-
on injuries in the framework of social protest. Areas that do
not usually appear in academic publications have been covered
with the idea of giving an overview and helping professionals
and victims’ organisations in their work.

It is a wide-ranging review and could give the impression
that the field is overly complex. This is not our intention. It is
no different from other contexts of human rights violations, al-
though it has some specific elements that are important to con-
sider. When these are taken into account, it is possible to bring
about legal proceedings with significant chances of success.

Perhaps it is time to articulate networks and open spaces
for exchanging knowledge - to which Torture would like to

contribute.

use of force” semantically minimises the gravity of the facts and
their consequences, allowing for decision-making under pressure
to adopt positions of greater violence against citizens.
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In this issue...

This issue features a special section on the use of less lethal weap-
ons and in particular the use of kinetic energy projectiles as a
form of ill-treatment or torture.

Matthew McEvoy, Neil Corney, Marina Parras and Rohi-
ni Haar present a comprehensive review of the state of the
art from a medico-legal perspective based on Omega Foun-
dation’s experience. The UN Special Rapporteur on Torture,
Alice Edwards, recalls from her recent report to the UN Gen-
eral Assembly the existence of instruments that are inherent-
ly constitutive of torture in relation to the use of less lethal
weapons, and calls, in her contribution to the Journal, for
their international prohibition.

Marie Bresholt and the Dignity medical team conduct a
comprehensive review based on case studies published in the
literature on the health impacts of electric shock weapons. This
goes hand by hand with the editorial where we have compre-
hensively reviewed elements related to the litigation of cases
and especially to the forensic assessment of eye injuries based
on the Istanbul Protocol.

The reviews are followed by case studies with articles by
Malose Langa and colleagues (South Africa), Jose Tejada and col-
leagues (Chile), Anais Franquesa and colleagues (Spain), and the
MOCAO survivor’s organisation (Colombia). All of them are
dominated by the perspectives of the survivors and the enormous
legal, medical and psychosocial difficulties faced by victims in all
countries. In the Perspectives section, Carles Guillot gives us a
first-person testimony of his struggle as a victim of traumatic eye
injury and the struggle of the collective he represents.

Within the regular articles section, Jérg Alfred Stippel pres-
ents a review of cases of ill-treatment and torture in the Chilean
penal system and Justine Dee a review of evidence-based physi-
cal therapies in torture survivors.

Finally, there are contributions on the situation of solitary
confinement in Turkey based on a visit of a delegation of ex-
perts to the country, the situation of the high-security inter-
nationally contested prison system in El Salvador by Professor
Lutz Oette, the situation of mentally ill persons in prisons in
Kosovo by Niman Hajdari, and a letter by Andres Gautier on
the situation in the occupied territories of Palestine.

The use of less lethal weapons as a form of ill-treatment or
torture is probably one of the most comprehensive and com-
plex issues to have emerged in the field in recent years and we
are proud of the important role played by survivors in many of
the articles we publish: Undoubtedly a distinct element that we
want to maintain and enhance in the future.
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Key points of interest:

o Certain types of less lethal weapons are increasingly being used to disperse peaceful
protesters, in violation of international human rights law, norms and policing stand-
ards.

e Though referred to as ‘less lethal’ or ‘non-lethal, these weapons have caused numerous
serious injuries and deaths.

Abstract:

Introduction: In recent years mass protest movements have taken to the streets in many countries
across the world. Despite strong international and domestic legal protections for the right to freedom
of peaceful assembly and other fundamental human rights, entire assemblies are frequently labelled
violent and less lethal weapons are used to disperse them. Methods: This article examines the weapons
often used by police against public assemblies. Focusing on striking weapons (batons), chemical irri-
tants, kinetic impact projectiles and stun grenades, the article uses examples from various countries to
illustrate how these weapons are being used and the associated human rights and health impacts. Re-
sults: Worrying trends identified include the use of dangerous or untested equipment, such as thermal
foggers to deploy chemical irritants; the use of inherently abusive weapons, such as whips or sjam-
boks; and the increasing use of certain types of munitions, specifically indiscriminate kinetic impact
projectiles. Discussion: The article seeks to support medical and legal professionals becoming more
familiar with the weapons being used in the countries they practice in, the effects of those weapons,
and clinical aspects in the presentation and care of those exposed.

Key words: Less lethal weapons, tear gas, rubber bullets, police, protest
* This article has been adapted from: McEvoy, M., Corney, N. and Haar, R. J., “Crowd Control Techniques:

Perspectives on the Type and Use of Weapons by Police Around the World” in Jason Payne-James and Roger
Byard (eds), Forensic and Legal Medicine Clinical and Pathological Aspects, CRC Press.
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Introduction

With the rapid advance of mobile technology and social media
in recent decades and the growth of citizen journalism, we have
grown accustomed to seeing protests around police behaviour,
labour rights, climate, and the pandemic being met with vio-
lence. Scenes of flecing protesters enveloped by clouds of smoke
or drenched with water cannon have sparked global conversa-
tions on the role of law enforcement in managing protests and
the dangers associated with their use of force.

This article examines some of the less lethal weapons most
frequently used and misused against protesters around the
world, from the perspective of international use of force stand-
ards and the absolute prohibition of torture and other cruel,
inhuman and degrading treatment or punishment (hereinafter,
“torture and other ill-treatment”). Not all police use of force
is unlawful; in fact, law enforcement officials are sometimes
legally required to use force, for example, to defend an individ-
ual or group against violent acts. However, states are under an
obligation to ensure that their officials are held accountable for
their acts, and this is particularly important where force is used,
given the potentially irreversible effects.

The official justification for the use of force against protest-
ers is frequently the maintenance of public safety or order, and
this is sometimes legitimate, but all too often the underlying
motive is to silence dissent, both directly, by stopping the pro-
test, and also indirectly, by intimidating others into refraining
from participating in future protests. This becomes evident
when the official response to ‘pro-government’ protests is con-
trasted with the response to protests that challenge or criticise
the government, with the former frequently facilitated with a
small police presence and no recourse to violence, while the
latter are more likely to be violently dispersed (see, for exam-
ple, Voule, 2023, paras. 66-67). Thus, force is used either un-
necessarily, to discriminate against, punish, injure and disfigure
those not engaged in violence, or disproportionately and/or ex-
cessively against those who are. This type of state violence robs
a sector of the public of their agency and their voice, and pre-
vents them from convening in the public space to exercise their
fundamental rights to the freedom of expression and peaceful
assembly. In all of these scenarios, the state uses violence and
the infliction of pain and suffering to assert its dominance.

Though the vast majority of assemblies pass off peacefully,
excessive force has been documented in all regions, resulting
in large numbers of deaths and serious injuries. Such injuries
include thousands of instances of life changing disfigurement
and disability every year worldwide. Between 2019 and 2023,
small protests, demonstrations, strikes and mass protest move-

ments were met with state-sanctioned police violence and ex-
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cessive use of force in many countries, including Belarus, Bo-
livia, Chile, Colombia, France, Hong Kong, India, Indonesia,
Iran, Lebanon, Nigeria, occupied State of Palestine, Peru, Sri
Lanka, Sudan, Thailand, among others. Black Lives Matters
protests shook the United States (US) and spread around the
world, frequently facing the kind of police violence and repres-
sion that spurred the protests in the first place (Physicians for
Human Rights, 2020).

This article focuses on “less lethal” weapons. These are
weapons which, in the course of expected or reasonably fore-
seen use, carry a lower risk of causing death or serious injury
than firearms (United Nations Office of the High Commis-
sioner for Human Rights, 2020b, p. 45). Recent years have seen
a growing body of evidence gathered concerning the health
impact of less lethal weapons, and it is crucial that health pro-
fessionals address any knowledge gaps in this area and remain
abreast of further developments, as novel mechanisms of injury
will inevitably continue to emerge (International Network of
Civil Liberties Organizations et al, 2023, p. 152).

Notwithstanding the continuous development of new less
lethal technologies, the types of weapons most frequently used
to police public gatherings, and whose use continues to cause
serious injuries and death, have essentially remained techno-
logically unchanged and been in use for decades and evidence
suggests their use is increasing. This article will explore recent
trends in the use of striking weapons, kinetic impact projec-
tiles, chemical irritants and stun grenades, as well as presenting
general information on the associated health impacts and the
treatment of those affected. The text is intended to inform pro-
fessionals acting in various disciplines.

Technical knowledge of less lethal weapons is frequently
carefully guarded by law enforcement agencies, and this acts
as a barrier to effective oversight. With the appropriate knowl-
edge and conditions, health professionals can help to address
this imbalance. It is essential that health professionals faced
with the assessment of patients injured by less lethal weapons
have the necessary expertise and technical knowledge to be able
to detect symptoms and signs of injury and be able to support
and care for their patients effectively. Similarly, legal profession-
als, activists and survivors who understand less lethal weapons,
their health impacts and the standards governing their use are
well-placed to cast a more effective critical eye over instances
involving the use of force.

This article will first consider several contextual interlinked
issues which frequently result in inappropriate or unsafe weap-
ons, equipment and tactics being deployed by law enforcement
officials. Then we will discuss the several less lethal weapons

that are most frequently used to police public assemblies: ba-
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tons, kinetic impact projectiles, chemical irritants and disori-
entation devices. For each of these weapons, we review their
mechanism of action, health concerns and several notable cases
globally where they have been used and/or caused injuries.

Contextual issues

While the use of force by law enforcement officials is governed
by international law and policing norms and standards, the
weapons and equipment they utilise are not. There are no in-
ternational technical, manufacturing, testing, performance or
trade standards for less lethal weapons (Dymond et al, 2014).
This absence has resulted in a very wide range of products be-
ing marketed directly to law enforcement, some of which are
inherently unsuitable and should be prohibited (for example,
spiked batons and shields, or weighted restraints), and others
with widely varying performance characteristics, resulting in un-
acceptable risk of injury (for example, multiple kinetic impact
projectiles, or high concentration chemical irritant sprays). Al-

though no international standards exist, some states have na-

tional standards for some weapons, for example, the UK has a
technical standard for personal chemical irritant spray (United
Kingdom Home Office - Centre for Applied Science and Tech-
nology, 2014) and the US National Institute of Justice main-
tains a performance standard for handcuffs and standards for
certification (US National Institute of Justice, 2017 and 2019).
The absence of international standards, administered by glob-
ally recognised standards authorities, continues to result in law
enforcement agencies often having to rely on manufacturer data
and company marketing alone.

Secondly, selection and testing of less lethal weapons prior
to deployment can reduce the risk of subsequent harms. How-
ever, such processes are often inadequate or absent in states
with fewer policing resources, resulting in inappropriate or
dangerous weapons being deployed. The UN Human Rights
Guidance on Less-Lethal Weapons and Related Equipment
in Law Enforcement (hereinafter, the “UN Guidance”) clear-
ly establishes states’ responsibility to take a precautionary ap-
proach and conduct testing, ideally by an independent body,

Figure 1.1. Law enforcement officials attired in military-style uniforms with armoured vehicles. Source: Jamelle Bouie, “swat team,
Sfully assembled”. 13 August 2014. Ferguson, Missouri. CC BY 2.0.
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of all less lethal weapons and law enforcement equipment prior
to its procurement and the equipping of law enforcement of-
ficials (United Nations Office of the High Commissioner for
Human Rights, 2020b, section 4.2). The Model Protocol for
Law Enforcement Officials to Promote and Protect Human
Rights in the Context of Peaceful Protests states that “untested
or unproven new technologies... should not be deployed dur-
ing protests” (Voule, 2024, para. 33). Testing should evaluate
the effects of all reasonably likely or expected uses of the weap-
ons, and particular consideration should be given to assess the
potential effects on persons who may be especially at risk, for
example children, the elderly, pregnant persons, the medically
unwell. Ongoing monitoring of injuries caused by less lethal
weapons is crucial in providing data to feed back into the test-
ing and selection process, as well as to inform changes in policy,
procedure and guidelines for use.

Thirdly, the trade in law enforcement equipment is poor-
ly regulated by states, resulting in inappropriate goods being
transferred to abusive regimes, where they may be used to
commit human rights abuses. Many states do not control the
trade (import and export) of law enforcement equipment, be-
yond those classified as ‘conventional arms) such as small arms,
ammunition and certain chemical irritants (see, for example,
The Wassenaar Arrangement, 2020). This often excludes such
goods as pepper and tear gas sprays, kinetic impact projectile
munitions, electric shock weapons, water cannon, batons, and
restraints, as well as other weapons used in policing public as-
semblies. There have, however, been important advances made
in this area including at EU level and most recently interna-
tionally (see Omega Research Foundation, 2023), such trade
control standards are a vital component in controlling the trade
(and use) of less lethal weapons.

A fourth key cause underlying violent policing of protests
is the militarisation of public security that has occurred in re-
sponse to perceived “new threats’, particularly terrorism and
drug trafficking (Centro de Estudios Legales y Sociales, 2018).
Militarisation of public security encompasses both military
personnel carrying out law enforcement duties, and the use of
military tactics and equipment by law enforcement officials.
The inherent differences between the military and law enforce-
ment paradigms mean that this blurring of roles, tactics, and
equipment can be problematic. Where soldiers are primarily
trained for combat and to kill enemy combatants, law enforce-
ment officials must instead fulfil their duty “by serving the[ir
own] community and by protecting all persons against illegal
acts, consistent with the high degree of responsibility required
by their profession” (United Nations, 1980). Figure 1.1 is illus-

trative of the type of transformation many police forces have
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undergone, with traditional uniforms being replaced by mili-
tary-style fatigues, helmets and combat boots, and assault rifles
being carried routinely rather than exceptionally.

Finally, police training on managing crowds and using
crowd control weapons is often inadequate and focuses on
protecting property, rather than on their fundamental human
rights obligations and strict limits on the use of force. Whilst
police may receive extensive training and re-training on fire-
arms, they frequently receive less than an hour or two of total
training on the use of a range of crowd control weapons from
pepper spray to projectiles. As new weapons are added to police
arsenals, each with different uses, firing ranges, safety profiles
and potential injuries, there is rarely adequate additional train-
ing, or refresher training, and a lack of minimum proficiency
standards. Moreover, especially in States healing from a colo-
nial past, police are often trained based on mentalities, laws
and policies entrenched in the era of Empire and colonization,
rather than with a mission to support the communities they

live in and serve.
Less Lethal Weapons
Hand-held Kinetic Impact / Striking Weapons

Global context

In a report documenting the misuse of striking weapons and
batons worldwide, Amnesty International with assistance from
Omega Research Foundation verified over 188 videos of inci-
dents of the misuse of striking weapons including police ba-
tons, lathis (long sticks), sjamboks (rigid whips) and improvised
weapons in 35 countries, covering all regions of the globe. This
highlighted examples of striking weapons, including police ba-
tons frequently used for torture and other ill-treatment, both
in places of detention and outside of custodial settings, includ-
ing violent crackdowns on mass protests in countries as diverse
as Belarus, Colombia, France, India and Myanmar (Amnesty In-
ternational, 2021). The following examples illustrate the wide-
spread and contemporary nature of such abusive practices.

In the US, during the 2020 nationwide Black Lives Matter
and anti-police violence protests, human rights monitors re-
ported the widespread abusive use of batons to beat protestors.
Such violence included incidents where police, standing above
a crowd on police vehicles, used batons to beat people’s heads, a
practice which carries a high risk of causing serious injury. This
violence often occurred when no threat existed or when protes-
tors were detained in a police cordon or ‘kettle’ and unable to
escape (Human Rights Watch, 2020a).
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Figure 1.2. Plastic sjambok. Source: OwenX. A 90 cm (3 ft) plastic sjambok used by South African Police” 30 December 2005.
Ontario, Canada. CC BY-S4 3.0.

In Iran, widespread protest erupted in September 2022 fol-
lowing the death of Mahsa Amini aged 22, who was arrested for
wearing an improper hijab. The violent security force responses
to the protests included widespread use of beatings, for exam-
ple including the death of 16-year-old Nika Shakarami, whose
skull was reportedly severely damaged with injuries consistent
with being struck repeatedly on the head (Chulov, 2022).

Whips have also been used in certain states, such as by
the Central Cossack Battalion in Moscow, who attacked and
whipped peaceful protestors and journalists in May 2018 (Ger-
shkovich, 2020; European Centre for Press and Media Free-
dom, 2018). Long plastic or animal hide whips (sjamboks), as
shown in Figure 1.2, were used during the policing of Covid-19
restrictions in South Africa, where reporters filmed police as-
saulting civilians with sjamboks (Reddy and Allison, 2020),
and in Uganda, where police were photographed using whips
to "clear” market vendors (Olewe, 2020).

Characteristics and technigues

Hand-held kinetic impact weapons, also known as striking
weapons, include a range of specially manufactured batons and
truncheons. Batons are perhaps the oldest type of weapon in use
by law enforcement and are ubiquitous worldwide due to their
low cost. The visual message from an officer wielding a baton is
universally understood as a sign of authority with the baton as

a pain compliance tool.
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Specially manufactured weapons can be made of rubber,
wood, plastic, or metal. They vary in width and length, from
20cm for close use, up to 2m for greater stand-off distance.
Batons can be straight, extendable/expandable (collapsing
to a short length for case of carrying or concealment), or
side-handled (commonly referred to as a tonfa). Longer ba-
tons can deliver greater impact energy, increasing the risk of
serious injury. Use of overarm strikes or from an elevated po-
sition, such as from a police horse, or standing on a police ve-
hicle, increases the risk of fatal head injuries caused by baton
strikes.

Other hand-held kinetic impact weapons may be made of
natural materials, such as the bamboo cane ‘lathi’ in India, or
the rattan cane used in various Asian jurisdictions. Sticks and
clubs are also widely used by law enforcement, and the use of
short and long whips (sjamboks) has also been documented in
some countries. According to the UN special Rapporteur on
torture, whips, sjamboks and lathis fulfil no legitimate law en-
forcement purpose that cannot be achieved through the use of
other less harmful means (Edwards, 2023, Annex I).

Striking weapons can be used offensively or defensively.
They are used by law enforcement officials to strike a subject to
cause physical pain or to threaten physical pain in order to force
them to comply or to deter them from an action. Such weapons
should only ever be used on the larger muscle groups on the

limbs; even then, striking weapons can cause severe bruising,


http://creativecommons.org/licenses/by-sa/3.0/

STATE VIOLENCE AGAINST PROTESTERS: PERSPECTIVES AND TRENDS (...)

McEvoy et al.

lacerations and broken bones, especially if the joints are target-
ed or hit. They can also be used defensively by law enforcement
officials as a blocking instrument, for instance, to protect them-
selves from blows from assailants. The use of a baton, and the
force inflicted, is greatly dependent on the individual user, and
is dependent on their height, strength, technique (e.g. side or
over-arm strikes), and their training and oversight.

Batons are also used as a tool of restraint, including to im-
mobilise limbs or hold people down. Dangerous and poten-
tially lethal ‘neck holds™ or ‘carotid holds™ using batons have
been used by law enforcement officials to detain and subdue
individuals. However, the UN Guidance states that neck
holds should “not be employed, as they present an especially
high risk of death or serious injury as a result of compression
of large blood vessels or the airway” (United Nations 2020,
para.7.1.5).

Ofhicers must reassess the need for any further strikes af-
ter cach strike, to make sure additional force is strictly neces-
sary and proportional. Nonetheless, media images and footage
of protests often show law enforcement officials repeatedly
striking and beating people, often individuals who are on the
ground, or chasing people whilst repeatedly striking them, in-
cluding on the head.

Health concerns

Batons and other such weapons can cause serious injury and
death. The fundamental mechanism of injury is direct blunt
force trauma to a part of the body. Depending on the number of
impacts and their intensity, different structures may be affected.

Figure 1.3. Loss of teeth due to blunt trauma with a striking
weapons. Source: ©Centro de Atencion a Victimas de Tortura

Sir[a].

Figure 1.4. Ruptured eyeball caused by a projectile impacting the
eye. Source: ©Centro de Atencidn a Victimas de Tortura Sir[a].

While bruising and contusions are common after baton
use, these must be carefully examined to ensure that deeper in-
juries are not present. On the skin, a contusion will cause local
reddening, depending on the intensity, bruising and even open
wounds, with or without bleeding. The main symptom is pain,
which can be measured using pain scales such as the VAS scale.!
Higher impact energy may injure deeper structures. If muscle
tissue is affected, there can be local inflammation, swelling or
haematoma, intense pain, as well as muscle strain or weakness.
In the case of large muscles or multiple muscle involvement
due to repeated trauma, rupture of muscle fibres can result in
flooding of the bloodstream with myoglobin (muscle proteins)

1 VAS (visual analogue scale): This consists of a horizontal line of
10 centimetres, at the ends of which are the extreme expressions
of pain. The left end indicates the absence or lesser intensity and
the right end indicates the greater intensity. The patient is asked
to mark on the line the point indicating the intensity and it is
measured with a millimetre ruler. The intensity is expressed in
centimetres or millimetres. It will be mild up to 4 cm, moderate
from 5-7 cm and severe if greater than 7 cm.
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Figure 1.5. Federal law enforcement agents use a thermal fogger during a Black Lives Matters protest. Source: ©Doug Brown, ACLU
of Oregon. 29 July 2020. Portland, Oregon, USA.

which can lead to collapse of the kidney causing renal failure
(rhabdomyolysis).

Bone fractures differ depending on the type of bone and the
main symptoms are intense pain and functional disability (ina-
bility to perform certain movements). Among the most fragile
bones and therefore most susceptible to fracture are the facial
bones (bones of the nose, zygomatic bone), the lower or floating
ribs and the fingers and toes (phalanges). When the trauma oc-
curs to a joint, it will usually be accompanied by joint effusion,
with local swelling, haematoma and functional disability. Other
musculoskeletal injuries, such as spinal cord injuries and nerve
injuries can also be the result of direct blunt trauma.

In some parts of the body, deeper organs may be affected,
such as the liver or spleen, adding to the potential lethality. Se-
vere injury and death most frequently result from strikes to the
head and face, due to skull or facial fractures, ruptured eyes or
traumatic brain injuries accompanied by internal haemorrhage.
The risks to health are worsened when there are multiple strikes
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(i.c. beatings), or when the target is not able to shield them-
selves or maintain a defensive position (i.e. handcuffed).

In caring for those who have been struck by kinetic impact
weapons, the Advance Trauma Life Support framework may
be followed. This should include a rigorous history when pos-
sible, a thorough and systematic physical inspection of the skin,
imaging tests in the case of suspicion of deeper injuries (X-rays,
ultrasounds and CT scans) as well as laboratory tests to rule out
rhabdomyolysis or renal failure. It is important that clinicians
evaluate for internal bleeding, especially for any pain that feels
different from a temporary bruise, or for symptoms such as blood
in the urine, swelling, severe pain or difficulty moving or breath-
ing. For minor injuries, treatment will usually be aimed at pain
management with analgesics and anti-inflammatory drugs and

local treatment with cold packs and immobilisation if necessary.

Chemical Irritants
Typical images in media reports of the policing of assemblies or
protests shows streets filled with clouds of white or off-white /
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yellow smoke, or police using aerosol sprays against individu-
als or crowds. These are two examples of chemical irritants, one
of the most widely used less lethal weapons in law enforcement
worldwide, with almost every country using some form of chem-

ical irritant weapon in certain contexts.

Global context:

In a report documenting the misuse of tear gas worldwide,
published in June 2020 (updated in February 2021), Amnesty
International with assistance from Omega Research Founda-
tion verified over 500 videos of more than 100 events in some
31 countries and territories where tear gas has been misused
(Amnesty International, 2020a). Incidents included cases of
security forces firing projectiles and grenades into cars, inside
aschool bus and in hospitals, residential buildings, metro sta-
tions and shopping centres, as well as directly at individuals,
and against others in confined spaces, as well as excessive quan-
tities being fired.

The use of large quantities of chemical irritant has increas-
ingly been reported, either by the firing of tear gas projectiles
and grenades, or dispersal using sprayers and other equipment.

During escalating protests in 2019 in Hong Kong, police
used chemical irritants in large quantities, firing 800 tear gas
projectiles in a single day, and in some cases in confined spaces.
For example, on 11 August 2019, police fired multiple rounds
of tear gas inside the Kwai Fong Mass Transit Railway station,
a confined space with limited exits (Omega Research Founda-
tion and Amnesty International, 2020). Tunisian police used
large amounts of launched tear gas cartridges during unrest in
the city of Tataouine between 23 and 26 June 2020. Volunteers
reportedly collected and counted almost 18,000 cartridges from
the city after the operation had finished. People were affected in
hospitals, places of worship and their homes, with at least 180
people reportedly admitted to hospital for emergency treatment
after inhaling tear gas and 26 others were injured when struck
with tear gas projectiles (Amnesty International, 2020b).

In 2020 Federal Agents from the Department of Homeland
Security were deployed to protect federal property in Portland,
Oregon. Protests occurred over many weeks and federal agents
repeatedly deployed massive quantities of chemical irritants
and smoke including via thermal foggers, as shown in Figure
1.5 - hand-held devices producing large volumes of tear smoke
from water or oil-based solutions, as well as from ‘smoke pots’
— open pots of burning incandescent substance (believed to be
HC - Hexachloroethane) that produced dense clouds of grey/
white smoke. Protesters reported a wide range of respiratory
and/or reproductive health impacts after attending protests
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and being exposed to the chemical irritants, including unusual
effects on menstrual cycles (see Torgrimson-Ojerio et al, 2021).

States must give due attention to the risk of the use of less
lethal weapons causing panic, including the potential for a
stampede (United Nations Office of the High Commissioner
for Human Rights, 2020b, para. 6.3.4). In October 2022, In-
donesian police began firing tear gas projectiles directly into
the stands, when football supporters invaded the pitch after a
match in Malang, East Java. The tear gas caused supporters to
panic and attempt to flee the ground, heading to the exits, some
of which were locked. The panic and stampede caused by the
tear gas resulted in a crush. At least 132 people died, including
32 children and two police officers, and over 600 were injured.
(Tempo.Co, 2022, Ratcliffe, 2022).

Direct firing of grenades of projectiles at individuals can result
in serious injuries or death via blunt or penetrative trauma. Such
launched projectiles or grenades are designed to be launched into
open areas to land on the ground and disperse chemical irritant.
However, their use against individuals continues to be reported.
Particularly horrific injuries and deaths were reported in Iraq in
2019, when ‘anti-riot police’ and other security forces in Bagh-
dad fired grenades, referred to by local people as ‘smokers) direct-
ly at individuals. The 40mm military grade, heavy, Iranian- and
Serbian-manufactured grenades caused severe injuries and many
deaths when the metal projectiles impacted and penetrated the
skull (Hoz et al, 2020; Amnesty International, 2019).

Characteristics and techniques:

Chemical irritants are highly potent substances that produce
sensory irritation and pain in the eyes, skin and upper respira-
tory tract. These properties are utilised to deter individuals from
violence, disperse crowds or otherwise gain compliance with po-
lice orders through the infliction of pain. The chemicals most
commonly used is the irritant agent chlorobenzalmalononitrile
(CS) and its derivates and similar compounds (CS1, CS2) - of-
ten called tear gas, though the active agent is actually distribut-
ed as a fine powder — and the inflammatory agents Oleoresin
capsicum (OC) or its synthetic version, N-Vanillylnonamide
(pseudocapsaicin) (PAVA) - often called pepper spray. A num-
ber of other irritant agents, such as 1-chloroacetophenone (CN)
and dibenzoxazepine (CR), are marketed and held by States, but
are not commonly encountered (see Organisation for the Pro-
hibition of Chemical Weapons 2019, Annex 4).

Chemical irritants are delivered via a wide range of meth-
ods and means. These include handheld acrosol sprays, weapon
fired spray, shoulder-worn and backpack sprayers, handheld or
vehicle mounted smoke generators or foggers, hand-thrown

grenades, weapon-launched projectiles and grenades, as well



STATE VIOLENCE AGAINST PROTESTERS: PERSPECTIVES AND TRENDS (...)

McEvoy et al.

as via water cannon and more recently via unmanned air or
ground vehicles. Handheld aerosol sprays range in size from
25ml to 500ml, sometimes more, while shoulder-worn and
backpack-style sprayers and smoke generators generally have a
much larger capacity and can cover a wider area often in a very
short time. Hand-thrown and weapon-launched projectiles/
grenades and water cannons can be used from greater ranges
and can be used to contaminate a wide area.

A particular issue with the majority of chemical irritant
sprayers / foggers is that they have no dose control or cut-off
trigger mechanism to control the amount dispersed. Under in-
ternational laws of law enforcement only the minimum amount
of force should be used (and only when strictly necessary and
proportionate to the threat) and force must cease when the
threat from the individual ceases. In operational practice, law
enforcement officials are expected to use the minimum ‘effec-
tive dose) i.e. one very short burst of spray, and then re-assess the
threat. However, sprays are frequently continually discharged
at individuals or groups, dispersing large quantities of chemical
irritant of unknown concentration. Design changes to sprayer
equipment, to introduce ‘dosing’ triggers that release only small
quantities with each trigger pull, might help overcome this is-
sue but are not generally in use at the time of writing.

A range of factors can determine the effects of chemical irri-
tants, including the type of chemical agent and means of delivery
used, the location and environmental conditions in which they
are used (heat, humidity), and the concentration and quantity
ofirritant. The amount of active irritant agent in products availa-
ble to law enforcement officials varies widely, and manufacturers
frequently offer a range of percentages for any given product, or
offer custom fills for customers. This results in those using, affect-
ed or treating the affected not knowing what amount of chemical
irritant has been delivered, or can lead to speculation and confu-
sion as to the type of irritant being used, and may also result in
unusual medical effects being encountered. For example, Pepper-
Ball, a commonly used compressed gas launcher system, which
delivers chemical irritant via 0.68 calibre plastic encapsulated
projectiles, advertises a range of projectiles with a wide range
of percentage of irritant: “VXR LIVE-X a more concentrated
formula, containing approximately 10x the PAVA of the VXR
LIVE projectile” (Pepperball, 2023).

Chemical irritants are indiscriminate in nature, and the
UN Special Rapporteur on the Rights to Freedom of Peace-
ful Assembly and of Association has warned that they fail to
differentiate “between demonstrators and non-demonstrators,
healthy people and people with health conditions” (Kiai, 2012,
para. 35). Even the use of small, handheld sprays risks affecting
innocent bystanders in a public gathering.
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Figure 1.6. Severe chemical burns and blistering following ex-
posure to French CS spray. Source: Omega Research Foundation,
2003, Crowd Control Technologies : An Assessment Of Crowd
Control Technology Options For The European Union.
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Severe involvement of the face 24 hours after exposure.

International human rights bodies have created strict stand-
ards concerning the use of chemical irritants. The UN Guid-
ance states that chemical irritants, including those delivered via
handheld sprays, should only be used when there is an immi-
nent threat of injury, and warns against repeated or prolonged
exposure to irritants (United Nations Office of the High Com-
missioner for Human Rights, 2020b, paras. 7.2.3 and 7.3.5).
The United Nations Resource book on the use of force and fire-
arms in law enforcement (hereinafter UN Resource Book) also
recommends against chemical irritants being used against the
same people several times in a short time period, or in con-
fined spaces (United Nations Office on Drugs and Crime and
Office of the High Commissioner for Human Rights, 2017 p.
88). The same document stresses that delivery for wider areas
should only be used “for dispersing groups that present an im-
mediate and direct threat and when conventional methods of
policing have been tried and have failed, or are unlikely to suc-
ceed” (United Nations Office on Drugs and Crime and Office
of the High Commissioner for Human Rights, 2017, p. 87).

The Chemical Weapons Convention bans the use of chem-
ical irritants, which it refers to as “riot control agents” (RCAs),
as a method of warfare (Organisation for the Prohibition of
Chemical Weapons, 1993, Art. 1.5). The same instrument per-
mits the use of RCAs for “law enforcement including domes-
tic riot control purposes’, provided they are used in “types and
quantities” consistent with such purposes (Organisation for the
Prohibition of Chemical Weapons, 1993, Arts. I1.9 and II.1.a).
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Health concerns:

Chemical irritants primarily affect the skin and mucous mem-
branes. When a person comes into contact with a chemical ir-
ritant it mixes with moisture on the skin, or in the eyes and re-
spiratory and oral tracts, and activates the TRPA 1 and TRPV1
pain receptors located in the peripheral nervous system. Their
use is most frequently linked to sudden onset and severe burning
sensations and tearing in the eyes, pain on exposed skin, vom-
iting, coughing and restricted breathing (Haar et al, 2017b).

In the eyes, severe redness, intense pain and tearing will
occur, resulting in blepharospasm (eyelid spasm characterized
by frequently blinking) and sometimes, temporary blindness.
Within seconds, exposed skin will feel a painful burning sensa-
tion. Depending on the dose, redness may appear on the skin
and in cases of allergy or hypersensitivity blistering lesions such
as those seen below in Figure 1.6 may occur (even one week
after exposure).

Asthe chemical is breathed in, it will irritate the oropharyn-
geal and lung linings, causing pain, coughing and sensations of
respiratory distress. Many people also experience anxiety and
panic reactions. The most dangerous effects include laryngeal
inflammation obstructing the upper airway, inflammation in
the tracheobronchial tree inducing tracheobronchitis or bron-
chospasm of varying intensity that hinders normal breathing.
There are circumstances that may increase the risk of complica-
tions, such as the use of these substances in enclosed spaces that
make ventilation difficult.

Certain groups that are particularly susceptible to the ef-
fects of chemical irritants, including older people, children,
people who are pregnant or people with respiratory problems
such as asthma or chronic obstructive pulmonary disease. Air-
way obstruction or inflammation in vulnerable people could
lead to cardiorespiratory arrest and death. According to the
American Academy of Paediatrics, “children are uniquely vul-
nerable to physiological effects of chemical agents. A childs
smaller size, more frequent number of breaths per minute and
limited cardiovascular stress response compared to adults mag-
nifies the harm of agents such as tear gas.” (Kraft, 2018).

The half-life of most chemical irritants is short and the
symptoms are transient, lasting less than an hour after expo-
sure for most people, although for some people the effects can
be more severe, long lasting and cause ongoing health impacts
(Centers for Disease Control and Prevention, 2018). The
dose-exposure will increase when chemical irritants are used in
enclosed spaces (where the irritant cannot disperse) or in cases
of prolonged and/or repeated exposure (when people cannot
escape the effects), resulting in exacerbated harm (see, United
Nations Committee against Torture, 2017, paras. 24-25). In
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some cases, higher doses have been known to cause gastrointes-
tinal distress, corneal burns, pulmonary edema and fatal acute
lung injury. In addition, repeated exposure to some CS gases
can result in hypersensitivity reactions, with allergic responses
worsening with each exposure.

Despite being widely available and used for nearly a cen-
tury, there are few studies establishing the safety of chemical
irritants, and none on newer compositions. Of the reports and
studies on chemical irritants that have been conducted, almost
all note the need for more research.

The use of chemical irritants during the COVID-19 pan-
demic highlighted the risk of law enforcement contributing to
the spread and impact of respiratory viruses, due to their effect
on breathing and the lungs, and the risk of infection through
induced coughing or sneezing (Omega Rescarch Foundation,
2020). In 2020 the American Thoracic Society called for a
moratorium on the use of tear gas and other chemical agents
deployed by law enforcement against protestors participating
in demonstrations, citing “the lack of crucial research, the esca-
lation of tear gas use by law enforcement, and the likelihood of
compromising lung health and promoting the spread of COV-
ID-19” (American Thoracic Society, 2020).

An area of increasing importance, but where no clinical
studies have yet been published, is the growing awareness of
the effects of chemical irritants on different human bodies and
reproductive health. Reports have suggested that there may be
a relationship between use of tear gas and miscarriage (Physi-
cians for Human Rights, 2012). Following the widespread use
of large quantities of chemical irritants during Black Lives Mat-
ter and other protests in the US in summer 2020, media reports
emerged of physiological effects for people who menstruate
(see, for example, Slisco, 2020; Stunson, 2020; Nowell, 2020).
Stress may also play a role. One peer-reviewed study based on a
web-based survey of 2257 adults reporting recent exposure to
tear gas in Portland, Oregon (U.S.), found that 54.5% of 1650
respondents who potentially menstruate reported menstrual
changes. The most reported issues were increased menstrual
cramping, unusual spotting, increased bleeding, and more days
of bleeding (‘Torgrimson-Qjerio et al, 2021).

Care for those affected by chemical irritants should include
decontamination, to prevent the penetration of more toxic sub-
stances into the body once exposure has ended, in order to avoid
further damage. To do this, objects that have been impregnated
by the toxin and are in contact with the skin or mucous mem-
branes should be removed, such as contaminated clothing and
contact lenses. In addition, the skin and eyes should be thor-
oughly irrigated with fresh water or saline solution for at least
20 minutes. Health professionals should warn the patient that
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initially the stinging sensation and pain in the skin or mucous
membranes may worsen. While there are anecdotal reports of a
variety of substances helping with symptoms, there is little ev-
idence to support their use. In the case of eye pain, anaesthetic
eye drops may be prescribed. For individuals with respiratory
symptoms, inhalers with bronchodilator and/or corticoids can
be used for bronchospasm, and oxygen administration may also
be necessary. In some cases, hospitalization and even ICU level
care may be necessary to treat exposed patients.

In addition to the above, chemical irritant projectiles and
grenades can cause significant trauma, when they strike a per-
son directly or when they explode in close proximity to a person
(Abdullah Yasa and Others v. Turkey, 2013; Omega Research
Foundation and OSCE Office of Democratic Institutions and
Human Rights, 2021). The risks associated with explosive gre-
nades include burns, shrapnel wounds and explosive trauma.
Therefore, eye damage lasting more than an hour should lead
health professionals to suspect that a foreign body impact in-
jury to the cornea. In such cases, a complete eye examination
is essential, including fluorescein staining to identify corneal
abrasions or other ocular lesions. Because launched cartridges
are large and dense, when the cartridge itself strikes an indi-
vidual, it can cause trauma ranging from bruising to facial and

limb fractures to internal bleeding to brain injury and death.
Kinetic Impact Projectiles

Global context
Kinetic impact projectiles, commonly referred to as rubber or
plastic bullets, are used in the context of public assemblies by

law enforcement agencies in many states. Worrying trends in-

clude the use of large quantities of projectiles, frequently affect-
ing peaceful protesters or bystanders, and the increasing prev-
alence of ocular injuries (Omega Research Foundation and
Amnesty International, 2023).

French police used large quantities of less lethal weapons in
response to Gilets Jaunes protests. The Council of Europe Com-
missioner for Human Rights reported that from 17 November
2018, when the protests began, to 4 February 2019, police fired
12,122 40 mm kinetic impact projectiles (Mijatovi¢, 2019b,
para. 16). The protest movement fully mobilised on a weekly
basis, on Saturdays. There were 12 Saturdays in the date range
mentioned above, so it is reasonable to conclude that close to
1,000 projectiles a day were launched during the most intense
Gilets Jaunes protests. In Chile during the Eszallido Social, the
Carabineros de Chile revealed that they fired 151,288 shotgun
cartridges containing 12 pellets cach between 18 October and
31 December 2019. In the first two weeks of protests, Carabi-
nero launched 104,341 rounds, a rate of 7,453 per day (Weibel
Barahona and Jara, 2020).

Historically, the use of large quantities of kinetic impact
projectiles is most commonly associated with The Troubles in
Northern Ireland. The use of “Plastic Baton Rounds” against
protesters by the Royal Ulster Constabulary and the British
Army was “the most controversial aspect of public order po-
licing” during The Troubles in Northern Ireland (The Inde-
pendent Commission on Policing in Northern Ireland, 1999,
para. 9.12). According to the Patten Report, between 1981
and 1999 over 56,000 plastic baton rounds were fired by the
police and the army, resulting in 11 deaths Ireland (The Inde-
pendent Commission on Policing in Northern Ireland, 1999,
para. 9.12), of the 17 overall caused by rubber or plastic im-

Figure 1.7. Number of kinetic impact projectiles used during mass protests in Novthern Ireland, France and Chile.

Number of rounds launched
over entire period

The Troubles, Northern
Ireland

56,000 over 18 years

Gilets Jaunes protest move- 12,122 over 80 days
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Estallido Social, Chile 151,288 over 75 days

Total number of rounds Average number of

launched during most in- rounds launched per

tense periods day during most intense
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8,165 (7 — 14 July 1996) 1,021

12,122 (Every Saturday for 12 1,010

weeks, 17 November 2018 - 4

February 2019)

104,341 (18 — 31 October 7,453

2021)
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pact projectiles. According to available data, 7 — 14 July was
the period when most plastic baton rounds were fired, 8,165
in total (British Irish Rights Watch, 2005, p. 7). Thus, security
forces used around 1,000 plastic baton rounds per day during
the most intense protests of the Troubles.

Although France and Chile are both much larger countries
than Northern Ireland, it is still striking that use of kinetic im-
pact projectiles in these countries equalled or far exceeded use
during even the most difficult times during the Troubles.v

During the 2019-2020 protests in Chile, police used
12-gauge shotgun cartridges containing 12 small balls or pel-
lets each. The National Human Rights Institute reported that
460 protesters suffered ocular injuries (Instituto Nacional de
Derechos Humanos, 2020). A medical study into cases of ocu-
lar trauma treated at the Eye Trauma Unit in Hospital del Sal-
vador, Santiago, found that 182 (70.5%) of 259 patients had
been injured by rounds containing multiple kinetic projectiles
(Rodriguez et al, 2021). Of the 182 patients whose injuries
were caused by kinetic impact projectiles, 33 had total blind-
ness in the affected eye and 90 had severe visual impairment
or were blind at first examination (Rodriguez et al, 2021, p. 3).

An independent study revealed that the projectiles con-
tained just 20% rubber, with the other 80% made up of silica,
barium sulphate, and lead (Jorquera and Palma, 2019). This
composition reportedly provided added hardness and energy,
“which significantly increases the damage caused by the projec-
tiles” (Mechanical Engineering Department of the Faculty of
Physical and Mathematical Sciences of the University of Chile,
2019). Thus, the type of ammunition being used, the manner in
which they were being used (aimed at the upper body) and the
composition of the projectiles all contributed to large numbers
of serious injuries.

During the Gilets Jaunes protests, use by French police
of 40 mm projectiles launched with the Lanceur de balles
de défense (LBD), was the cause of widespread public anger.
Unlike the shotgun ammunition used in Chile, the 40 mm
ammunition used in France, manufactured by the French
company SAE Alsetex (part of the Etienne Lacroix Group),
contains single projectiles. These 40 mm kinetic impact pro-
jectiles are designed to impact head on, with the foam nose
absorbing the energy upon impact and thereby reducing inju-
ries, but the prevalence of serious injuries presented indicates
that they do not always do that.

The types of ammunition in use are designed to be launched
from different ranges, with the longer-range ammunition con-
taining more propellant. The French Ombudsperson (Défen-
seur des droits) has called for the use of this weapon system to

be prohibited during public gatherings, in part due to the diffi-
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culty of determining the range and assessing the risk of hitting
bystanders, as people are usually grouped and mobile in such a
context (Toubon, 2019). As with other kinetic impact projec-
tiles, there is an increased risk of serious injury or death when
rounds are used from close range or impact sensitive parts of
the body (e.g. head or upper body). In January 2019, the Om-
budsperson reported that use of the LBD was the cause of or
implicated in 18 of the 45 complaints he had received of “ex-
tremely serious injury” or “permanent mutilation”.

Even when kinetic impact projectiles are aimed below the
waist, their use can lead to serious injury or death. For instance,
in the Brazilian state of Pernambuco in 2017, a Military Police
officer shot Edvaldo da Silva Alves in the thigh with a kinetic
impact projectile during a peaceful protest. The projectile was
fired from a distance of less than 5m, resulting in penetration.
Although the projectile was surgically removed from the vic-
tim’s body, he later died of a general infection caused by his
injuries (Folha de Pernambuco, 2017; Further information on

file at Omega).

Characteristics and techniques

Kinetic impact projectiles are often made of hardened rubber,
but they can also be made from other materials including wood,
metal composite or plastic/PVC. ‘Less lethal’ ammunition can
contain single or multiple projectiles including, for example,
pellets, balls, blocks, cylinders, or fabric bags filled with pellets
(“bean bags”).

Due to their indiscriminate effects and the danger they
present, the Council of Europe Commissioner for Human
Rights has expressed concern at the unsuitability of certain less
lethal weapons that are increasingly used for the policing of
protests. In this context, she stated that the number of serious
injuries caused by the use of kinetic impact projectiles was “par-
ticularly striking” (Mijatovi¢, 2019a).

There is some divergence between international human
rights standards on the lawful threshold for using kinetic im-
pact projectiles. The UN Guidance states that they should
only be used to strike a violent individual posing “an immi-
nent threat of injury” (United Nations Office of the High
Commissioner for Human Rights, 2020b, para. 7.5.2). Both
the OSCE-ODIHR Human Rights Handbook on Policing As-
semblies and the UN Resource Book impose a stricter stand-
ard, however, stating kinetic impact projectiles should only be
used against individuals posing an immediate threat of serious
injury or death (OSCE Office of Democratic Institutions and
Human Rights, 2016 p. 81; United Nations Office on Drugs
and Crime and Office of the High Commissioner for Human
Rights, 2017, pp. 94-95).
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Figure 1.8. Examples of multiple projectiles (left) and single projectiles (right). Source: ©Omega Research Foundation. June 2018.

Paris, France
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These international human rights instruments also share

important commonalities. All state that kinetic impact projec-
tiles should only be used to target individuals posing a threat,
not groups, and that the use of ammunition containing multi-
ple projectiles, such as those shown below in Figure 1.8, does
not comply with international human rights standards due to
their inherent lack of accuracy. Both the UN Guidance and the
ODIHR Handbook stipulate that kinetic impact projectiles
should only be aimed at the lower abdomen or legs (United
Nations Office of the High Commissioner for Human Rights,
2020b, para. 7.5.2; Organisation for Security and Cooperation
in Europe, 2016, p. 81), and this is complemented by the Re-
source Book which states that they should not be fired at sen-
sitive parts of the body, “in particular the head, neck, chest and
groin” (United Nations Office on Drugs and Crime and Office
of the High Commissioner for Human Rights, 2017. p. 95).
Advocates should insist that kinetic impact projectiles are
sufficiently accurate to strike an individual within a 10 centi-
metre diameter of the targeted point from the designated range
(United Nations Office of the High Commissioner for Human
Rights, 2020b, para. 7.5.4). They should also insist on thor-
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ough initial and refresher training, with officers having to reach
minimum proficiency standards in order to be certified to carry
kinetic impact projectiles.

In some countries such as India (United Nations Office of
the High Commissioner for Human Rights, 2019), shotgun
cartridges containing multiple metal projectiles, often called
birdshot or pellet rounds, are used as crowd control weapons.
Their use has been associated with deaths and thousands of
blindings and other serious injuries (Omega Research Foun-
dation and Amnesty International, 2023, pp. 21 - 23). Such
metal pellet ammunition is designed for hunting and its use for
policing is entirely inappropriate and unlawful, with the UN
guidance stating that “metal pellets, such as those fired from
shotguns, should never be used” (United Nations Office of the
High Commissioner for Human Rights, 2020b, para. 7.5.6).
Similarly, rubber-coated metal bullets, such as those used in Is-
rael (United Nations Commission of Inquiry on the 2018 pro-
tests in the Occupied Palestinian Territory, 2019, para. 294),
are particularly dangerous and should not be used (United
Nations Office of the High Commissioner for Human Rights,
2020b, para. 7.5.8).
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Figure 1.9. Injury caused to person deprived of their liberty by
impact of kinetic impact projectile. Source: ©Brazilian National
Mechanism to Combat and Prevent Torture, 2017.

Health concerns

Kinetic impact projectiles, designed to cause pain, cause dam-
age in the same way as striking weapons, by blunt trauma that in-
jures the affected areas. The main symptom is again intense pain.
Though designed to cause blunt, non-penetrative trauma, they
can perforate the skin, particularly when fired from close range
or at sensitive areas of the body, particularly the head, face and
eyes (Haar et al, 2017a).

Some characteristics of KIPs can potentiate injury. The
use of dense material, such as metal, can exacerbate the risk of
penetration and injury. Projectiles incorporating metal, such
as rubber-coated metal bullets (used by Israeli forces in the
Occupied Palestinian Territories), projectiles with metal frag-
ments (used in several contexts including in Chile) and bean
bag rounds (used in the USA and elsewhere) are well known to
cause significant injuries, especially when fired at close range.
Ammunition dispersing multiple projectiles at once, two to
many dozens, cannot be aimed at a single target, and can hit
multiple people or sites of the body, causing variable and indis-
criminate injury.

KIPs can and have caused serious injuries, disability and
death. In a 2017 systematic review of 26 studies over 25 years,
data on nearly 2000 persons impacted by KIPs identified 300
people with permanent disabilities and 53 who died from
their injuries [Haar et al, 2017a]. Injuries were found in all
body systems.

On the skin, in addition to pain, redness localised to the
area of impact may appear, and could be accompanied by bruis-

ing, laceration, wounds, etc. As described above, if the deep-
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er muscles are damaged, local inflammation may appear, with
difficulty in mobilising the affected muscle, and there may be
deformity and functional disability if bone fractures or joint
injuries have occurred.

Some projectiles have been found to be inaccurate and in-
consistent (Kenny et al, 2001 and Hughes et al, 2007). Particu-
larly when fired from a distance, it is often difficult to control
the area of impact, so that particularly vulnerable areas such as
the face are often hit, with maxillofacial fractures and eye in-
juries of varying degrees of severity. Given their large size and
the fragile bony structure and supple eye tissues, ocular injuries
frequently result in permanent vision loss. 261 of the 300 per-
manent injuries in the systematic review mentioned above were
ocular injuries, almost all with permanent vision loss in that eye
[Haar et al, 2017a].

KIP trauma to the head have caused blunt trauma resulting
in internal bleeding and in a number of cases, have penetrated
the skull. Impact to the head can result in traumatic brain inju-
ry, haemorrhagic strokes and permanent disability.

Health professionals must treat facial and neck trauma with
special caution and almost all require urgent medical attention
to assess the airway and prevent it from being compromised
(e.g. fractures of teeth, haematomas affecting the major vessels
of the neck that can obstruct the airway by compression, etc.).
The treatment of superficial injuries is based on applying cold
compress, local wound dressings, immobilisation in certain in-

juries and analgesia.
Stun Grenades

Global context

Originally designed as a training aid to simulate explosions, stun
grenades were initially adopted for use by military special forces
units, and later, by law enforcement special weapons and tactics
(SWAT) teams, during room clearance or hostage situations. In
some countries, stun grenades have become more widely used by
law enforcement personnel for crowd-control purposes. When
used in the context of a public gathering, the aim is to disorient
those present and cause them to disperse. Use in this context car-
ries with it an increased risk of secondary injuries from falls, as
the detonation of stun grenades risks causing panic or stampedes
among large groups of people. States may need to re-assess their
use of stun grenades during public gatherings in light of the UN
Human Rights Committee General Comment on the right of
peaceful assembly, which states “when [less lethal] weapons are
used, all reasonable efforts should be made to limit risks, such
as causing a stampede or harming bystanders” (United Nations
Human Rights Committee, 2020, para. 87).
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Stun grenades were used in the law enforcement response
to large protests that erupted against the contested results of
the Belarusian presidential election in August 2020, leading
to many serious injuries (Boika et al, 2020). The Belarusian
security forces used several types of stun grenade, including
the Russian-manufactured SV-1319 Viyushka (AbraxasSpa,
2020), which, upon detonation, emits a loud bang, a bright
flash of light, and 750 rubber pellets with a diameter of 7.5mm.
According to company information, these grenades produce a
sound not less than 130 decibels measured at a distance of 10
metres from the explosion (Rosoboronexport, 2023).

In Belarus, stun grenades were reportedly used directly
against crowds of people, exploding at thigh height or lower
(Boika et al, 2020). Serious injuries reportedly included broken
bones in the finger, foot, and calf. In in one instance, a man’s foot
was reportedly ripped off when a stun grenade exploded near
him (Boika et al, 2020). Many protesters were injured by frag-
ments of exploded stun grenades (Karmanau, 2020), including
serious injuries such as pneumothorax (Boika et al, 2020), and
some people also suffered cardrum damage (Mardilovic, 2020).

Stun grenades were previously also used against large
crowds of peaceful protesters in Yerevan, Armenia, on 29 July
2016. Police reportedly both launched and threw stun grenades
into groups of peaceful protesters, with grenades exploding and
emitting thick smoke and loud blasts, resulting in first- and sec-
ond-degree burns, fragmentation wounds, and one protester
reportedly lost an eye after being hit by fragments (Human
Rights Watch, 2016).

Characteristics and technigues

Stun grenades, also known as “flashbangs” and “distraction” or
“disorientation” devices, are explosive devices that can be either
hand-thrown or weapon-launched. Upon detonation, they emit
an extremely loud noise and/or bright flash(es) of light. The
flash causes temporary blindness for several seconds by activat-
ing photoreceptor cells in the eye, and the loud blast can cause
temporary loss of hearingand loss of balance, as well as a sense of
panic (International Network of Civil Liberties Organizations
etal, 2023, p. 88). Some stun grenades have ridges to limit their
movement after detonation, while other types move around and
have multiple explosions, causing loud blasts and bright flashes.
The casing on some stun grenades has several circular cut-outs,
such as those shown in Figure 1.10, to allow the sound and light
from the explosion through. Some types also disperse chemical
irritants and/or kinetic impact projectiles. The intensity of the
noise and flash emitted varies from manufacturer to manufac-
turer. Some manufacturers market grenades with rubber casing

as suitable for indoor use (see, for example, Condor Tecnologias
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Figure 1.10. Hand-thrown stun grenades. Source: ©Omega Re-
search Foundation. November, 2017. Paris, France
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Nao Letais, 2023). Others claim that their grenades emit less
heat upon detonation, lowering the fire risk, or are designed not
to move upon detonation (see Pacem Defense, 2023).

Health concerns

Stun grenades contain an oxidising metallic pyrotechnic mix-
ture, usually of magnesium or aluminium. Upon detonation,
they emit extremely loud noise and/or bright flash(es) of light.
The flash of light can saturate the retina, causing temporary
blindness. During the following minutes, vision will gradually
recover, with flashes of light persisting until it returns to normal.
Acoustic waves can cause persistent hearing damage through
ruptured eardrum and acoustic trauma with hearing loss that
may persist.

Like all explosive devices, stun grenades carry the risk of
blast injury. Blast injury results from the pressure waves caused
by the blast on ambient air. As the proximity of a person or
group of people to the explosion increases, so too does the risk
of serious injury or death. The primary blast can cause injuries
to the ear drum and lung membranes, especially when they dis-
charge in close proximity to an individual.
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Figure 1.11. “A stun grenade exploded on Philippi High School
pupil Bunzi Akbona, ripping through her tracksuit pants and
searing skin off the back of her left leg” Source: Daneel Knoetze,
Cape Town, 6 March 2015. CC by 4.0.

Secondary blast can cause blunt and penetrating inju-

ry from the explosion and fragmentation of the device itself.
Some stun grenades can produce high velocity fragments when
they explode, which can have sufficient energy to cause seri-
ous injury or death. Safer grenades split, rather than fragment.
Some stun grenades contain multiple kinetic impact projectiles
which forcefully disperse across the blast area upon detonation.

The height at which stun grenades may explode at is a factor
in the injuries they may cause, due to the proximity of the ex-
plosion to vital organs and other vulnerable parts of the body.
The risk is lowered when grenades are rolled along the ground,
rather than thrown or launched. This was tragically evident
in the death of Remi Fraisse, who was killed during a protest
against the construction of a dam in France in October 2014.
A stun grenade thrown by the French Gendarmerie reportedly
exploded near his back, severing his spinal cord and killing him
instantly (Désarmons-les !, 2018).

Tertiary blast can cause blunt and penetrating trauma such
as fractures and head trauma from pushing people into solid
objects, or entraining projectiles in the blast wave. Quarter-
nary blast can result in burns, smoke inhalation, crush injuries
from a resulting stampede or psychiatric trauma (Internation-
al Network of Civil Liberties Organizations et al, 2023). Stun
grenades burn extremely hot, and the risk of fire, smoke inha-
lation and serious burns is higher in enclosed spaces. A 2015
Propublica investigation reports in more than 50 cases of death
and serious injury from law enforcement use of stun grenades
(many of them when they were launched into residential spac-
es). (Propublica, 2015).
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As blast injuries have variable effects, carly medical atten-
tion should be sought for any injuries to the head/face or other
sensitive body parts such as the genitalia or hands. Prolonged
headaches, hearing or vision loss would require in-depth eval-
uation for concussion, tympanic membrane rupture or globe
rupture as a result of blast pressure or foreign bodies.

Burns, blisters and skin injuries, such as those seen in Fig-
ure 1.11, should be treated as explosive injuries, irrigated and
dressed. The main symptom of burns will be pain and, de-
pending on the severity, the skin may show erythema or local
redness as in sunburn (first degree burns), or blistering or even
tissue necrosis with permanent scarring in third degree burns,
depending on the layers of skin affected. These burns can be
complicated by toxic gas inhalation injuries, making the prog-
nosis much worse. In these cases, urgent medical assessment is
necessary as facial burns or burns accompanied by inhalation
can endanger the airway and the ventilatory capacity of the pa-
tients. This requires early oxygen therapy and assessment of the
need for intubation or intensive care. Second- and third-degree
burns will require treatment with balanced fluid administra-
tion depending on their extent, and local treatment of the le-
sions to avoid superinfection.

Other less lethal weapons

There are a wide range of other less lethal weapons and devices in
use, although perhaps not as commonly observed as those cov-
ered above, all would merit thorough examination, but a lack of
space prevents it here. Water cannon are becoming more prev-
alent globally, due in part to lower cost arising from manufac-
ture in China and South Korea (see, for example, Jino Motors,
2023), but also from more modern designs (see, for example, Al-
bert Ziegler GmbH, 2023). There are reports that water cannons
are being further weaponized by adding dye, chemical agents or
foul-smelling contaminants to exert secondary impacts. Injury
intensity is influenced by the pressure, distance, duration and
composition of the water stream. Direct injury from the water
jets is rare, but include loss of the eyes and facial fractures (Grim-
ley,2014). Secondary effects include being knocked over, pushed
off high ground, or objects being entrained in the water stream
impacting the body.

Acoustic and optical devices are increasingly encountered.
Acoustic devices were introduced for warning or as loud hail-
ers, however some have ‘warning tones’ at high frequency or
sound pressure levels, which can lead to hearing loss (Amnesty
International USA, 2014, p. 14). Optical devices that interfere
with an individuals’ vision are designed to warn or to dazzle
(see, for example, B.E. Meyers & Co. Inc., range of GLARE
products). They have the potential to cause irreversible sight
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loss. Dogs and horses are also commonly deployed in crowd
control settings where dog bites, trampling by horses and other
traumas can occur when confronted by these animals (Omega
Research Foundation and OSCE Office of Democratic Institu-
tions and Human Rights, 2021).

An emerging issue in crowd control weaponry is the use of
remote drone technology, either for surveillance of crowds or
for deployment of lethal and less lethal weapons. Surveillance
using drone or other remote technology is growing in recent
years, with the potential to identify and later arrest or persecute
demonstrators. The use of chemical irritant projectiles or gre-
nades via drone has been increasingly reported and a number of
manufacturers offer such systems (ISPRA, 2023) , underscor-
ing the need for consistent monitoring of such technological
developments.

Conclusion

The vast majority of public assemblies transpire peacefully and
many do not even require the presence of law enforcement offi-
cials. Where police or other law enforcement officials are pres-
ent, their primary duty is to facilitate, respect and protect the
exercise of fundamental rights, enabling the assembly to take
place as intended and minimising the potential for injury to
any person or damage to property (United Nations Human
Rights Committee, 2020, paras. 74-76). Nonetheless, in many
countries policing of assemblies is politicised, and there is also a
tendency to label entire assemblies as violent and use less lethal
weapons to disperse them. This does not solely affect those who
are hurt or even those who are present at the assembly, as it can
have a wider chilling effect on the enjoyment of the right to free-
dom of peaceful assembly and civic engagement.

In cases of assemblies which may be non-peaceful, and
where force against those who are violent may be justified,
there is often no attempt to distinguish between individuals
engaged in unlawful conduct and others exercising their right
to peaceful assembly. Sporadic instances of violence by individ-
uals in an assembly does not mean the whole assembly can be
classed as violent, and non-violent individuals still retain their
rights which must be protected. The obligation to prioritise
non-violent means of conflict resolution is frequently ignored
in such circumstances, with the violence of a few used to justify
the vilification of the many and the discrediting of the message
they seck to convey.

There are various factors that contribute to law enforce-
ment officials continuing to use excessive and arbitrary force to
police assemblies, but one crucial issue is impunity. Impunity
is, in turn, facilitated by a series of interrelated causes. These

include unprofessional and permissive police cultures, weak use
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of force protocols, inadequate training, an absence of effective,
independent oversight mechanisms, allegations of police abuse
being investigated by the same agency, overly close relation-
ships between police and prosecutors, and a lack of knowledge
among judges and other legal professionals concerning interna-
tional use of force standards and the technical characteristics of
the weapons used by law enforcement agencies.

Reliable forensic evidence and effective oversight are of
fundamental importance to addressing impunity and achiev-
ing accountability for the excessive or arbitrary use of force. As
such, we encourage medical and legal professionals to ensure
they have up-to-date knowledge of the characteristics of less le-
thal weapons used in the jurisdictions where they practice, the
techniques used for their employment, and the risks associated
with their use. If health professionals are called on for forensic
evaluation or testifying in civil or criminal litigation, it is im-
portant to provide information on the weapons, the methods
of use, resulting injuries, as well as the functional and long-term
sequalae. Professional bodies should offer training and support
on these matters, complementing other training on the imple-

mentation of the Istanbul and Minnesota Protocols.
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ANNEX - Synopsis of key information on the medical effects of less lethal weapons

CHEMICAL IRRITANT AGENTS: TEAR GAS' & PEPPER SPRAY?

SYMTOMS SIGNS DIAGNOSIS TREATMENT
SKIN Pain Local redness (erythe- Ocular inspection Removing contaminated
Stinging ma) clothing or objects
Blistering lesions Irrigation with fresh water or

saline solution

EYES Pain’ Redness Ocular inspection Irrigation with fresh water or
Stinging Profuse tearing saline solution for at least 20
Decreased visual ~ Blinking minutes
sharpness Analgesic eye drops
Antiseptic eye drops
NOSE Nasal itching Rhinitis Inspection Irrigation with fresh water or
Sneezing saline solution
RESPIRATORY  Shortness of Cough Inspection of the Oxygen therapy
APPARATUS breath (dysp- Sensation of a foreign mouth and throat Bronchodilators
noea) body in the throat Lung auscultation Corticosteroids
Wheezing
BLUNT TRAUMA
SYMPTOMS SIGNS DIAGNOSIS TREATMENT
SKIN Pain Local redness (ery- Visual inspection Analgesics
Stinging thema) Local cold therapy
Haematoma Local wound dressing with
Erosion, laceration soap and water
(wounds) Antiseptics

Suture assessment

1 Though commonly referred to as tear gas, CS (clorobenzilideno malononitrilo) is a white crystalline powder that is projected through
the air and deposited on mucous membranes by binding to a protein receptor in the human body. Other irritant agents used for law
enforcement include CN and CR.

2 Capsaicin is the active irritant agent in pepper spray. It causes irritation to the skin and especially the mucous membranes.

3  Some chemical irritant agents are dispersed as solid particles, so if ocular symptoms last more than 1-2 hours, a possible foreign body
injury to the cornea should be assessed by fluorescein staining.

42



STATE VIOLENCE AGAINST PROTESTERS: PERSPECTIVES AND TRENDS (...)

MUSCLES

BONES

JOINTS

ORGANS:

CENTRAL
NERVOUS
SYSTEM

LUNGS

HEART

ABDOMINAL
VISCERA:
KIDNEY, LIV-
ER, SPLEEN

Pain
Cramps
Contraction

Pain
Functional disa-

bility

Pain
Functional disa-

bility

Headache
Confusion
Convulsions

Shortness of breath
(dyspnoea)
Pain

Chest pain

Abdominal pain
Back pain
Vomiting
Dizziness

McEvoy et al.

BLUNT TRAUMA

Local inflammation
Compartment

syndrome due to com-

pression of adjacent
structures (vascular

and nervous system)*

Haematoma

Functional disability
(difficulty in perform-

ing certain move-
ments)
Rhabdomyolysis
(flooding of the
bloodstream with
muscle proteins)
Kidney failure

Fractures
Haematoma
Deformity

Hematoma
Deformity

Neurological abnor-
malities
Vomiting

Expectoration of
blood (haemoptysis)

Pneumothorax

Haematoma
Hypotension and
tachycardia

Blood in urine (hae-
maturia)

Visual inspection
Ultrasound
Analysis

Inspection by pal-
pation
X-rays

Inspection by pal-

pation

Neurological exam-
ination
Computerised axial
tomography

Auscultation
Chest X-ray
Pulmonary ultra-
sound

Auscultation
Electrocardiogram

Physical examination
Analysis

Imaging tests: Ultra-
sound, Computer-
ised Axial Tomog-
raphy

Local cold therapy

Analgesic

Immobilisation

Bandaging

Specific treatment of:
Compartment syndrome:
Surgical drainage
Rhabdomyolysis : intravenous
serotherapy

Analgesic

Immobilisation (casts, splints,
orthoses)

Surgical intervention

Analgesic
Local cold therapy Immobi-
lisation

Analgesic
Anti-emetics
Evaluate surgical intervention

Analgesic
Oxygen therapy

Surgical intervention

Analgesic
Monitoring

Analgesic
Blood transfusion
Surgical intervention

4 The muscle groups of the human limbs are divided into sections or compartments formed by strong, inflexible fascial membranes.

Compartment syndrome occurs when increased pressure within a compartment compromises the circulation and function of the tissues

within that space.
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Key points of interest

e The Special Rapporteur on Torture calls for a new international treaty to ban the
manufacture, use and trade in torture weapons and regulate other items.

o Twenty items of equipment, restraints or weapons are identified as unlawful owing to
their inherent purpose or character as cruel, inhuman or degrading.

e The trade in such items is expected to grow owing to increasing social and political mo-
bilization amidst multiple global and local challenges.

Abstract

With social upheaval, economic strain, and political unrest growing, peaceful demonstrations
worldwide are increasingly met with brutal tactics by law enforcement and security forces. The UN
Special Rapporteur on Torture outlines her call for States to negotiate a new international treaty
to ban the manufacture, use and trade in “torture tools” and regulate the trade in law enforcement
equipment. Her proposal outlines two critical components: a prohibited list of items that she has
deemed to be inherently cruel, inhuman or degrading, and a second controlled list of ordinary law
enforcement equipment that has a high risk of misuse. Effective international regulation is imper-
ative to curb the indiscriminate use of force by law enforcement and to uphold human dignity.
Improved national regulation is also required. Research has revealed a pervasive market for these
items, with more than 335 companies in 54 countries manufacturing or promoting the most egre-
gious torture instruments. Major producers include China, the EU, and the USA, with emerging
economies also contributing significantly. The outsourcing of public functions to private security
companies further exacerbates the issue, underscoring the pressing need for robust national and

international regulations.

Keywords: torture trade, international regulation, civil unrest, policing assemblies

Review

Introduction
In this uncertain era marked by conflict, spiraling prices and so-
cial change, peaceful protests are increasingly being policed with
aheavy hand. Security forces in every region are maintaining or-
der through often brutal tactics, which can include weapons and
tools that have been developed to inflict unnecessary or exces-
sive pain or suffering.

Take Belarus, where security forces fired expanding rubber

bullets at protestors — these rounds are made of plastic but with
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a core of small metal balls which expand on impact causing ex-
cessive injury (Lethal in Disguise, 2023a). In France, civilians
have been injured and killed by explosive stun grenades (Lethal
in Disguise, 2023b).

There are even weapons of war being deployed to police
protests, like the Venom multi-barrel rocket launcher which
fires as many as 30 tear gas projectiles into a crowd simultane-
ously. This device first developed for the US marines, has been

used by security forces in several Colombian cities including

® CC BY-NC-ND 4.0, 2020, International Rehabilitation Council for Torture Victims.



TRADE IN TORTURE TOOLS THREATENS DETAINEES AND PROTESTORS EVERYWHERE (...)

Edwards

Bogota to suppress civilian protest (Amnesty International,
Omega Rescarch Foundation, 2023, 24-25).

From the policing of Black Lives Matter demonstrations in
the US, to Covid enforcement in South Africa, inherently cruel
devices are deployed by states on a frequent basis.

More than 130 countries have experienced significant pro-
tests since 2017, with around a quarter of all protests lasting

more than three months (Carnegic Endowment, 2024).

Current situation

Opver the past eighteen months, since I became UN Special Rap-
porteur on Torture, my office has been inundated with allega-
tions of torture and other cruel, inhuman or degrading treat-
ment or punishment. I have documented multiple incidents
of police violence globally in at least twelve countries in 2023.
Many cases resulted in deaths or serious injuries. The progno-
sis is for this bleak trend to worsen, fuelled by a dangerous mix
of heavily armed police and the increasing mobilization of so-
cial movements and peaceful protests. In this “year of elections”
in which citizens in more than 60 countries are heading to the
polls, states need to be prepared for careful and lawful respons-
es, underpinned by appropriate rules on the use of force and type
of equipment that may be deployed.

Police are human rights actors, even if they may not always
see themselves as such. They must be protected and equipped
with human rights-compliant equipment. It is key that when
officers are issued specific equipment, they must be able to trust
that such equipment is lawful.

Torture instruments

To help states navigate the extensive and growing market in law
enforcement equipment and weapons, L have called for states to
negotiate and agree a new international treaty to ban the very
worst weapons and to regulate the use of other security tools,
which are liable to be misused (Edwards, 2023).

I have presented a list of 20 different types of instruments
which I describe as “torture instruments” that are currently
widely in use, yet which are inherently torturous and should
be immediately removed from production and trade because
of their incompatibility with the international prohibition on
torture (Edwards, 2023, Annex 1). These should now be con-
sidered illegal by states as well as international and national

monitoring bodies.

United Nations Special Rapporteur on Torture Probibited List
This Prohibited List includes a range of restraints from cage beds
to thumb screws. Also included are the particularly terrifying
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millimetre wave weapons, which are experimental weapons used
as a form of directed energy to inflict pain from a distance.

Striking or kinetic impact weapons like spiked batons
that can easily damage the skin are listed, as well as weighted
gloves and batons which dramatically increase the force of an
impact and which can cause excessive pain. These were used
in Hong Kong to beat peaceful protesters from behind, of-
ten when they were already restrained or were running from
a demonstration (Amnesty International, Omega Rescarch
Foundation, 2020, p. 18).

There are also direct impact devices like electric shock
shields and batons, as well as electric shock weapons including
body worn devices which deliver a piercing electric shock to a
person at the press of a button.

Human rights organizations have documented these being
used in Saudi Arabia, where direct contact electric shock de-
vices were used to punish detainees criticizing their poor living
conditions. In Cambodia, electric shock batons have been used
in police raids. In Egypt, suspected terrorists were suspended
by their limbs from the ceiling while handcuffed and blindfold-
ed. Electric shocks were applied to their genitals as well as other
sensitive parts of the body and face, mostly using electric shock
weapons (Amnesty International, Omega Rescarch Founda-
tion, 2020, 8-9).

Legality of torture tools
Torture is a vile form of cruelty which despite being universally
prohibited under international law continues to be facilitated
and even encouraged by free trade in torture tools. While many
of the items are illegal in the European Union and in other coun-
tries, through national legal frameworks, they are not universally
banned despite being as barbaric as the racks and thumbscrews
favoured by medieval torturers. In my perspective, as Special
Rapporteur on Torture, these implements are now illegal.
There are several regulatory regimes that govern the trade
of military and dual-use items, which are considered to pose
human rights or national security risks owing to their technical
specifications or potential uses (United Nations Human Rights
Council, 2021). Many States have national regulations in re-
spect of military or dual-use equipment including firearms and
ammunition. However, regulation of trade in other equipment
that can be used by public authorities in law enforcement, as
well as prisons or other places where people are deprived of

their liberty, is presently far more limited.

Proposed international legal instrument
There is currently no global agreement governing the trade in

items intended — or being misused — for torture or other cru-
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el, inhuman or degrading treatment or punishment. In practice
this means that State and private companies are free to develop
and sell items that inflict unnecessary or excessive pain. They are
quite literally profiting off human suffering.

At the 2023 United Nations General Assembly I called on
States to develop an international torture-free trade agreement
that would complement and reinforce existing obligations. I
proposed two components:

A ‘Category A’ Prohibited list of items which I have classi-
fied as being inherently cruel, inhuman or degrading, either by
design or purpose. These items should be removed from pro-
duction and use immediately (Edwards, 2023, Annex 1).

A ‘Category B’ list which includes ordinary law enforce-
ment equipment to be controlled, because they pose a height-
ened risk of misuse (Edwards, 2023, Annex 2).

My proposal includes an early warning trigger so that a
trade could be suspended or cancelled when there are reason-
able grounds that torture or other serious human rights viola-

tions are being undertaken or prepared.

Scope of trade
The trade in law enforcement equipment, a sub-set of the over-
all defence and homeland security market, is significant and es-
timated to reach 27 billion USD by 2028, growing by 8 per cent
per annum (Research and Markets, 2023). Much of this fore-
casted rise is correlated to expected rises in civic mobilization.
This is not something that affects just one region, or a few
rogue states, this is a global challenge.

Size of trade in torture tools
To provide an indication of the scale and character of the trade in
items covered by this trade, with the support of the Omega Re-
search Foundation, I undertook research into commercial com-
panies involved in the manufacture and supply or promotion of
items that are considered inherently cruel, inhuman or degrad-
ing (category A items), and equipment that could be misused for
torture or other ill-treatment (category B items), over the peri-
od January 2018 to June 2023. Information was gathered from
arange of sources, including company websites, industry direc-
tories, as well as the exhibitor listings of international arms and
security trade fairs.

According to this research, more than 335 companies in
54 countries are manufacturing and selling items on the cate-
gory A list. Nearly half of these companies were based in Asia
(146), with the next highest number in Europe (76) followed
by North America (71).

Information was not available regarding millimetre wave

wcapons.
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Table 1: Number of companies and states manufacturing torture
tools

Item category Number of Number
Companies  of States

Category A restraints 92 21

Thumb Cuffs 51 15

Category A striking kinetic 133 35

impact weapons

Spiked batons and spiked 27 3

shields

Category A clectric shock 200 38

weapons

Direct contact electric shock 196 38

wcapons

We were not able to identify the total number of companies
engaged in manufacturing and/or promoting category B items,
but did identify that companies manufacturing and promoting
such items were operating in at least 63 States. For example,
restraints were manufactured or promoted in 44 States, while
striking and kinetic impact weapons were manufactured or
promoted in 54 countries. Projectile electric shock weapons
were manufactured or promoted in 13 States; while chemical
irritants and delivery mechanisms were manufactured or pro-
moted in 52 States (Edwards, 2023, Annex 3).

Major producers and exporters of items for law enforce-
ment include China, the EU, Israel, Russia, the UAE, and the
USA. Companies in emerging economies like Brazil, Tiirkiye
and South Africa also produce for their domestic market and
export widely.

Corporate accountability for human rights violations
is widely recognized. Governments have a responsibility to
demonstrate leadership, to speak out loudly against torture and
to take action to show that all forms of torture — and the means
by which they are perpetrated — are unacceptable.

Another trend, outsourcing public functions to private
corporations, for example to private security contractors,
transportation companies, and correctional service providers,
further fuels the market and makes the need for national and

international regulation more pressing.

Conclusion
Police and other public authorities must be propetly equipped

and protected. However, precisely because weapons such as
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these can cause harm potentially amounting to atrocity crimes,
there is a need for better regulation, at national and interna-

tional levels.
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Key points of interest

o The review assembles findings from case studies about the health effects of electric dis-
charge weapons (EDW5s) which are increasingly used by law enforcement agencies.

o The case studies document a broad range of adverse health outcomes including death
after EDW exposure.

e When assessing patients exposed to EDW, including in torture and ill-treatment cases,
it is important to be aware of the different types of potential injury.

Abstract

Introduction: Electrical discharge weapons (EDWs) are increasingly used by law enforcement
around the globe as a less lethal option to firearms. Concerns have been raised about their use, inter
alia from the UN Committee Against Torture (UNCAT). The purpose of this manuscript is to
provide an overview of case studies to assess the health consequences of EDW exposure. Methods:
Medline and Pubmed were searched for case studies on EDWs without restriction on language or
date. Screening was first at abstract level and then at full article level. Articles were excluded if they
were not case studies, concerned children under 15 years old or were off topic. A PRISMA flow dia-
gram was created. Results: A total of 71 studies were included, and they demonstrate a wide range of
health consequences from minor injuries to lethal conditions. The injuries can be classified as direct
and indirect, i.c., related to the use itself (e.g., penetration by darts) and related to falls and burns
following neuromuscular incapacitation and ignition of flammable fluids. Cardiac incidents — some
being fatal — as well as eye injury were the health consequences found most reported. Description
of pain and mental suffering related to EDW exposure was lacking in the reviewed case studies. Dis-
cussion: Evidence in the reviewed case reports demonstrates that EDWs have in fact led to physical
and most likely mental suffering and even death, notwithstanding the epidemiological limitations
of case reports in establishing causality at population level. When assessing patients and when doc-
umenting cases where persons may have been exposed to EDW, including torture and ill-treatment

cases, it is important to be aware of the different types of health consequences.

Keywords: Electric discharge weapon (EDW), Conducted energy weapon (CEW), Conducted
energy device (CED), taser, adverse health effects.
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Introduction

Electric discharge weapons (EDWs) are hand-held devices that
by means of electrical current induce pain or disrupt voluntary
control of muscles, causing neuromuscular incapacitation.

An EDW is cither a direct contact weapon such as a stun
gun or a projectile weapon referred to as a conducted electric/
electrical/energy device/weapon (CED) or (CEW) which can
be shot at the subject, such as the Taser.

A stun gun generates high voltage low amperage current
and can be activated when the weapon is pressed directly
against a person so that its electrodes come in direct contact
with the skin of the person. The weapon induces severe pain,
expected to ensure compliance. Thick clothes may, however,
reduce the current and thereby the effect.

CEDs use compressed nitrogen to fire two probes con-
nected to the device through wires from a distance of up to

Figure 1. Diagram of Taser 7
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13.7 meters (Taser 10) (Axon Law Enforcement, 2024). The
probes may be referred to as darts and consist of a metal barb
that penetrates clothes and skin down to around 6 mm depth,
delivering a series of ultrashort electrical pulses of a duration
of around 0.1 second. This use of the weapon (“probe mode”)
affects nerve fibers and to some degree muscle tissue directly,
leading to substantial pain and, if the probes are sufficiently
separated, involuntary muscle contractions and loss of region-
al muscle control (neuromuscular incapacitation), causing the
person to fall to the ground (Kunz et al.,, 2024). In addition,
heat induced injuries may develop in skin and other soft tis-
sue with high resistance, as seen in accidental electrical injuries
(Mansueto et al., 2021). Most CEDs can also be used as a stun
gun (“drive-stun” mode) and be pressed directly towards the
target to deliver painful electrical shock.
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Rear sight
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Source: Axon Enterprise, Inc. (2024). TASER 7 and TASER 7 CQ Energy Weapons User Manual.
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Similar to stun guns, other devices relying on pain compli-
ance through electric shock include electric shock batons and
stun cuffs as well as electric stun vests, electric riot shields and
stun sleeves which have been banned in the European Union
since 2006 (European Council, 2011).

Updated data on global usage of EDW5s are not readily
available, but it was estimated in 2011 that EDWs were used by
over 15,000 law enforcement and military agencies (Holder et
al., 2011). EDW5s are promoted as less-lethal weapons in com-
parison to deadly force (firearms). While there exists no official
universal model for the use-of-force continuum, it is inherently
understood that legitimate force is that which complies with
the law, is necessary because all less-violent methods have been
exhausted and allows an officer to manage the risk with propor-
tionate force. Many law enforcement agencies have guidance
on the degree of force to be used based on the situation. This
may start with mere officer presence moving up to verbal com-
munication, then mild physical force potentially moving up to
stronger physical force and then the use of tools such as batons,
pepper spray or EDWs. The final stage in the use of force con-
tinuum is deadly force such as use of firearm (N1J, 2009). The
United Kingdom police force for example, place the Taser M26
directly before firearms in their hierarchy of use-of-force (Jen-
kinson et al., 2006).

Taser safety and health information issued by its producer
lists potential adverse effects including bone fractures, injuries
due to falls or uncontrolled movement, and increased risk of
seizures. The information note warns against usage on “preg-
nant, infirm, elderly, low body-mass index persons or small
child” and states that injuries are more likely among “people
with pre-existing injuries, orthopedic hardware, conditions or
special susceptibilities, including pregnancy, low bone density,
spinal injury, or previous muscle, disc, ligament, joint, bone or
tendon damage or surgery.” (Axon Enterprise, Inc., 2018).

The United Nations Committee against Torture (UN-
CAT) is concerned by the risk of excessive use of force via CEDs
and recommends States to ensure that their use is limited to sit-
uations where there is an immediate threat to life or risk of seri-
ous injury, to prohibit their use against minors, pregnant wom-
en, and in health care and custodial settings, to ensure that their
use is in compliance with the prohibition of torture and the
principles of necessity and proportionality, and to ensure prop-
er training in their use and safeguarding against their misuse
(UNCAT, 2018). The Committee expressed “deep concern” in
its review of Portugal in 2008 regarding the purchase of Taser
X26 by the State concluding that the impact of the weapon
“would appear to violate articles 1 and 16 of the Convention
[against torture]” relating to the definition of torture and to
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state obligation to prevent torture (UNCAT, 2008). Similarly,
the European Committee for the Prevention of Torture and In-
human or Degrading Treatment or Punishment (CPT) inves-
tigated and documented allegations of ill-treatment or torture
related to the use of EDWs by law enforcement in countries in-
cluding Bulgaria and Russia (Council Of Europe, 2013,2015).

A 2021 systematic review on the health risks of Tasers found
that the risk of adverse outcomes due to use is low (Baliatsas et
al., 2021). However, the review also identified methodological
and quality issues with most studies. Studies were all experi-
mental, largely recruiting a small sample of healthy individuals
who are unlikely to represent the population exposed to Tasers.
The review further found that many studies received funding
from the Taser manufacturer (Baliatsas et al., 2021). The find-
ing that there is a need for higher quality research is echoed in
other reviews (Semple et al., 2021; Sheppard & Welsh, 2022).

Nevertheless, studies report that injuries occur in 20% -
41% of cases involving a range of EDW use (Gardner et al.,
2012; Terrill & Paoline, 2012). For example, one study of po-
lice departments in California, found a 6.4-fold increase in the
rate of in-custody deaths not involving firearms force compared
to the average mortality rate in the five years prior to Taser de-
ployment (Lee et al., 2009). The rate decreased to pre-deploy-
ment levels after 2-5 years. Studies have documented a broad
range of physical injuries from EDW use in the law enforce-
ment context (Lokdam et al.,, 2018).

The purpose of the current review is to examine case studies
to assess the health consequences of EDW use. This will con-
tribute to knowledge on EDW since recent systematic reviews
have excluded case studies, and there currently does not exist an
overview of the types of adverse health consequences that have

occurred upon application of an EDW.

Methods

This is a review of case studies on the health impact of EDW5.
The search was conducted on two search engines Medline
through the Ovid interface and Pubmed. The MeSH term Con-
ducted Energy Weapon Injuries/ was applied along with stun gun
and zser as keywords. The search was limited to a focus on hu-
mans and a case study design, but no other restrictions were ap-
plied such as language or publication year. See search strategies
in the supplementary material. The search was complemented
with handsearching. Exclusion criteria were wrong study design
(not case study), subject below 15 years of age or study not ad-
dressing the health consequences of EDW use (off topic). Article
selection took place in two stages. Two authors (physician and
epidemiologist) screened titles and abstracts in parallel. Full ar-

ticle texts were obtained and screened by one author (physician)
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who also conducted the handsearching for additional literature.
All articles were uploaded in Zotero reference manager software
(Takats et al., 2023). All articles except three were in English.
Two in French could be read by the authors and one in Russian
was machine translated into English by DeepL (DeepL SE, n.d.).

A data extraction form was created in Excel and populated
by one author (physician) with data on the year of publication,
age and gender of the victim(s), the type of weapon used, the
affected organ and the health outcome. See the populated data
extraction form in the supplementary material. The data ex-
traction form was then analyzed by grouping the case studies
according to trauma mechanism, subdividing them into direct
and indirect injuries and different relevant mechanisms under

each of these headings.

Results

Our search yielded 121 reports from two search engines of
which 54 were duplicates, six were excluded for being off topic,
two for studying children, and one was the wrong study design.
In addition to the resulting 58 records, 13 studies were identi-
fied through handsearching. A total of 71 studies were included
in this review. See PRISMA flow diagram in the supplementary
material as well as a bibliography of reviewed articles.

The 71 articles were published between 1987 and 2023.
Only three were published before 2000, one in 1987, one in
1992 and one in 1997, none in the years 1998-2002, and the
rest from 2003 onwards.

Weapons used were most often described as Tasers. Five
used the more general terms CED/CEW and two used the
term stun gun. However, it is unclear whether the word “taser”
was used by some authors as a general term for an electrical dis-
charge weapon. Only thirteen authors provided the full details
of the weapon model. In many cases, it was clear if a CED/
CEW had been used from a distance because the darts were
subsequently located, but if the presence of darts was not de-
scribed, it was often unclear whether a device could have been
used in “stun-drive” mode (direct contact). In addition, many
case studies did not specify the number of times a weapon was
discharged on an individual.

Not all studies provided information about the gender of the
person on whom the device was used, but most did, and they
revealed a far larger number of men than women with only 7
women as opposed to 91 men in the 71 case studies. In 12 cases,
the gender was not reported. Ages ranged from 15 to 61 years.

In addition to written case descriptions, many studies in-
cluded pictures illustrating the physical damage described as

well as other examination results such as X-rays and electrocar-

diograms (ECGs).
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Overall, the reviewed articles covered two different types
of injuries related to EDW incidents: Injuries directly caused
by the EDW and injuries related to the circumstances around
the use of the EDW.

Direct injuries
Direct injuries resulting from EDW exposure can be subdivid-

ed into four categories:

1. Injuries caused barb and/or dart penetration.

2. Injuries directly related to the electrical discharge.
3.
4

. Injuries where it has not been possible to establish the

Injuries related to electrically induced muscular contraction.

exact mechanism.

1. Penetrations by barbs and darts
Injuries by CED barbs and darts to many different body parts

have been reported:

Skull

Eight single-case studies report damage to the skull by penetrat-
ing darts (Chandler et al., 2013; Check et al., 2013; Crawley et
al., 2023; Delavar & Thompson, 2021; Le Blanc-Louvry et al.,
2012; Lewis & Lewis, 2016; Mangus et al., 2008; Rehman et
al., 2007). In three of the cases, the dart was lodged in the bone
and could be successfully removed, in two it had penetrated the
frontal sinus, in one it had penetrated through the bone but not
reached the brain tissue, and in two cases the dart had penetrated
through the bone into the underlying brain tissue. In two of the
three cases where the dart penetrated the bone to the brain, no
health consequences were reported, but in the third one, where
a small bleeding (hemorrhage) had formed in the frontal part
of the brain around the tip of the dart, and after removal of
the dart, the patient reported persistent throbbing headaches
during physical efforts and certain movements of the head (Le
Blanc-Louvry et al., 2012).

Eyes and surroundings

Injury to the eyes and surrounding area is among the most fre-
quently reported injuries caused by penetration by darts and
barbs. Out of 15 such cases reported, at least three resulted in
removal of the eye or parts of the eye (enucleation or eviscera-
tion) due to irreversible damage with loss of vision, and in others
there was a substantial reduction of vision (Chen et al., 2006; de
Runzetal., 2014; Gapsis et al., 2017; Han et al,, 2009; Jey et al.,
2016; Li & Hamill, 2013; Moysidis et al., 2019; Ng & Cheha-
de, 2005; Rafailov et al,, 2017; Sharabura et al., 2021; Teymoo-
rian et al,, 2010). In one lucky incident, the eye hit was the one



HEALTH IMPACT OF ELECTRIC DISCHARGE WEAPONS,A REVIEW OF CASE STUDIES

Brasholt et al.

where a person already had an implant, whereas the only seeing
eye was spared (Moysidis et al., 2019).

Face

Only one study reported penetrating midfacial injury (Camp-
bell & Clark, 2019). In this case, the barb became embedded in
the area of the check below the eye (the subtarsal region of the
cheek), and surgical removal under general anesthetic was un-
complicated. Exploration of the wound exhibited no damage
to adjacent structures.

Throat (pharynx), trachea and chest

One study reported on penetration of the pharynx (throat) that
led to emphysema (air trapped in the tissues) on the upper part of
the body. Surgery was required to investigate the extent and exact
location of the injury (Al-Jarabah et al., 2008). Another study re-
ported on possible penetration of the trachea leading to pulmo-
nary interstitial emphysema and a pneumomediastinum (air in
the mediastinum) (Maher et al,, 2015). As an alternative explana-
tion, the authors suggest that the mechanism could be a tracheal
tear after a valsalva maneuvre (forced expiration against a closed
glottis). Finally, in one case a dart penetrated the pectoral (upper
chest) muscle causing a pneumothorax (collapsed lung) (Hinchey
& Subramaniam, 2009). One study documented a dart lodged in
the clavicle (collar bone) (Willoughby et al,, 2022).

Fingers

Five studies describe penetrating injury to fingers (Abdelaty et
al., n.d.; Becour, 2013; De Courcey & Jones, 2021; Dearing &
Lewis, 2005; Dunet et al., 2015). In three of these, penetration

resulted in a fracture, and in two, a tendon was lacerated.

Testis
One study described penetration of a testicle leading to a small
testicular hematoma (Theisen et al., 2016).

Gastro-intestinal tract

The carliest case identified in this review about the potential-
ly harmful effects of a taser dart was published in 1987 and in-
volved a psychiatric patient who following an incident with a
Taser swallowed a dart that was lodged in his clothes (Koscove,
1987). After careful observation in hospital, the patient eventu-
ally passed the dart without any complications.

2. Electrically induced injuries

A range of injuries directly related to the electrical discharge
from an EDW has been recorded similar to electrical injuries
observed in other circumstances. These include:
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Burns

Four articles describe burns following the use of EDWs (Abada
et al.,, 2014; Anders et al., 2003; Burdett-Smith, 1997; Burma-
tov et al., 2011). The burns ranged in severity from superficial
dot-like lesions to a severe extended burn on the scalp requiring
plastic surgery. Interestingly, three of the four cases described

were not related to law enforcement but to assaults.

Electrically induced cataract

One case of electrically induced cataract has been reported (Seth
etal.,,2007). In this case, the patient presented six days after hav-
ing been exposed to EDW discharge in the face. A burn was
found on the eyelid together with the cataract.

Brain injury

One case of tonic-clonic seizures following a Taser shot to the
head was reported in a police officer in his thirties who was
accidentally hit. The officer had no known history of epilep-
sy and did not experience any subsequent epileptic fits (Bui et
al., 2009). In another case, an otherwise physically healthy 32-
year old man presented to the emergency department following
EDW discharge during an altercation with the police. Upon ar-
rival, he had persistent change in mental status with speech dif-
ficulty as well as generalized right-sided weakness, and he had
abrasions on the forehead from the EDW barb. It was found that
the patient had developed cerebral infarction (an acute stroke).
The authors conclude that electrical neurovascular injury with
spasms and vasospasm and endothelial injury (injury of the
blood vessels) was the most likely mechanism (Bell et al., 2013).

Cardiac arrythmias

There is a complicated relationship between EDWs and the
heart. The outcome of certain irregular heart rhythms is poten-
tially fatal, so it may come as no surprise that this is the area where
most single cases have been reported. Some of these have been
directly attributed to the electricity caused by the EDW, among
them one case of atrial fibrillation (irregular heart rhythm) that
converted to a normal sinus rhythm immediately following an
EDW incident (Richards et al., 2008). Another case involved
a 16-year old who developed atrial fibrillation (Multerer et al.,
2009). Interestingly, both cases involved a CED in drive mode,
at least one of them being applied to the chest. In addition, no
less than 11 cases of life-threatening irregular heart rhythms in-
cluding ventricular tachycardia, ventricular fibrillation and asys-
tole (lack of electrical impulses in the heart) have been reported
(England et al,, 2015; Kim & Franklin, 2005; Naunheim et al.,
2010; Schwarz et al., 2009; Zipes, 2013). All cases involved dis-
charge to the chest cither directly or through darts. At least sev-



HEALTH IMPACT OF ELECTRIC DISCHARGE WEAPONS,A REVIEW OF CASE STUDIES

Brasholt et al.

en of these cases had a fatal outcome. In all of these, loss of con-
sciousness was seen in direct relation to the EDW incident(s).
Cardiac rhythm was recorded in most cases five to ten minutes
after loss of consciousness though in one case it only occurred
thirty minutes later. In one case, asystole was recorded, while in
the other cases ventricular tachycardia/ventricular fibrillation
was observed. One person survived with memory impairment
and two spent more than three weeks in hospital following the
incident, one because of a complicating pneumonia in the after-
math of the incident and one for rehabilitation purposes. It is
also worth mentioning that six of the reported cases occurred in
very young men, one who was described as adolescent and five
as 16-17 years old. Three of these did not survive.

Pacemakers may also be impacted by the electricity. In four
cases involving one man in his twenties and three in their fif-
ties who had pacemakers that recorded their heart rhythm, the
recording showed myocardial capture/ventricular “fibrillation”
during tasing (Cao et al., 2007; Haegeli et al., 2006; Paninski
et al,, 2013; Pope et al., 2023). In all cases, the recorded heart
rthythm returned to normal spontancously, and there were no
clinical implications of the incidents. Nevertheless, some of the
authors have speculated that such incidents could activate an
implantable cardioverter defibrillator.

Nerve damage

One case reported on a woman assaulted directly on the neck
with a stun gun (Bonnan et al., 2019). She developed an acute
brachial plexus lesion (severe lesion of the nerves to the shoulder
and arm) resulting in palsy and multimodal sensory loss in one
arm (weakened arm muscles and loss of sensation in the arm),
speculated to be the result of multiple stimulation and direct ap-
plication to Erb’s point. At two-years follow-up, weakness was
still present in the deltoid (shoulder) muscle together with pain
and reduced sensation in the forearm.

Delirium

One case story reports on a 37-years old man with no prior psy-
chiatric history who developed agitation and delirium on EDW
exposure leading him to spend three days in intensive care (Fee-
ney et al,, 2010). The authors conclude that the case raises the
possibility that EDWs may cause or contribute to excited delir-
ium because similar cases have been observed in persons who

have otherwise been exposed to high levels of electric current.

Spontaneous abortion
One author reported on a spontancous abortion of an 8-10
weeks pregnancy that started with spotting on the day follow-
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ing the EDW event where darts hit one thigh and the abdomen
above the uterus (Mehl, 1992).

3. Injuries due to muscular contractions

The EDW induces muscular contraction that may be so strong

that it gives rise to damage to muscles, tendons and even bones.

Fractures

Three cases of compression fractures in the spine were reported,
two of these having two or more simultancous fractures (Sloane
et al.,, 2008; Tyagi et al., 2017; Winslow et al., 2007). Interest-
ingly, all cases were related to training of law enforcement of-
ficers. In addition, one case involving a fracture of the scapu-
la (shoulder bone), also related to training was reported (Coad
& Maw, 2014).

Tendon ruptures

One case of bilateral patellar (knee) tendon rupture has been
attributed to EDW-induced muscle contraction (Hudak et al.,
2011). Similarly, a case of rupture of the iliopsoas (hip) mus-
cle and the gluteus minimus (smaller gluteal) tendons was re-
ported (Giaconi et al., 2011). The latter case required surgical
intervention.

Rhabdomyolysis

There are four cases reported in which rhabdomyolysis (a seri-
ous medical condition that can cause kidney failure) due to ex-
tensive muscle damage followed the use of an EDW (Gleason
& Ahmad, 2015; Gross et al., 2013; Sanford et al., 2011). In one
of the cases, the outcome was death due to permanent kidney
failure (Gross et al., 2013). In two other cases, it was speculated
that the involved young men had been in a physical fight which
might also have caused muscle damage (Sanford et al., 2011).

4. Unknown mechanisms

In some instances, the exact pathogenetic mechanism has not
been established. This includes three cases of acute myocardial
infarction (heart attack) in healthy young men aged 20, 33 and
37 (Baldwin et al., 2010; Belen et al., 2015; Ben Ahmed et al,
2013). The pathogenesis of these myocardial infarctions is un-
known, and they occurred at different times following the in-
cident (immediately and after ninety minutes and four hours
respectively), but Baldwin et al. speculate that it could be due
to a spasm in the coronary artery (that supplies the heart mus-
cle with blood) (Baldwin et al., 2010). Other cases are sporad-
icand include a person who suffered retinal detachment caused
by bleeding speculated to have potentially resulted from ther-
mal damage due to the electricity (Sayegh et al., 2011); a wom-
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an with pre-existing conditions (systemic lupus erythematosus,
kidney affection and potential hypertension) who suffered lu-
pus coagulopathy (blood clotting complication) (Bryant et al,,
2014); and a young male who developed hypertension and kid-
ney affection leading to hospitalization after a Taser exposure.
In this case, the authors conclude that it is unclear whether the
EDW contributed to the kidney affection otherwise attributed
to synthetic cannabinoids (Cooks et al.,, 2016).

Indirect injuries
The indirect injuries in relation to EDWs can be divided into

three categories:

1. Falls
2. Burmns
3. Aspiration

Figure 2. Matrix of key findings

Body part Documented damage
Skull and Penetration: Darts lodged in bone, sinus and
brain brain tissue.
Electrically induced damage: Tonic-clonic
seizure and acute stroke.
Indirect injuries: Traumatic brain injuries
following falls, some fatal.
Eyes Penetration: Darts lodged in eye and sur-
roundings, some with loss of vision.
Electrically induced damage: Cataract.
Unknown mechanism: Retinal detachment.
Face Penetration: Dart lodged in facial tissue.
Indirect damage following falls: Fractures.
Throat, Penetration: Emphysema, pneumomediasti—
trachea and num and pneumothorax.
chest

Indirect damage: Aspiration causing fatal
pneumonia.
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1. Falls

Falls may in fact be among the most frequently occurring neg-
ative consequences of the use of EDW5. In one mono-center
study over five and a half years, 46 persons were seen who had
been involved in EDW incidents (Becour, 2013). Of these, 18
had injuries stemming from falls during the incidents. These in-
cluded cutaneous and subcutaneous hematomas and abrasions,
as well as a fractured humerus (head of the bone of the upper
arm) due to a fall on the shoulder, a scaphoid (wrist) bone frac-
ture following a fall on the palm of the hand, and a digital (fin-
ger) fracture. In another study, 16 cases of fatal traumatic brain
injury following falls during the incidents were identified (Kro-
Il et al., 2016). In a third study, falls resulted in hematomas (se-
rious bruises) to the skin, a nasal fracture, a fracture of the bone
surrounding the eye and a skull fracture resulting in intracrani-
al (brain) bleedings (Mangus et al., 2008). Finally, a 42-ycar-old
man who threatened to stab himself with a knife, was subject-
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Body part Documented damage

Heart Electrically induced damage: Arrhythmias,

some fatal.

Unknown mechanism: Acute myocardial

infarction.
Genitals Penetration: Testis hematoma.

Electrically induced damage: Spontaneous
abortion.

Limbs and
spine

Penetration: Fractures (of fingers) and lacer-
ation of tendons.

Damage due to muscular contractions:
Compression fractures, tendon ruptures,
rhabdomyolysis.

Indirect damage following falls: Fractures.
Skin Electrically induced damage: Burns ranging

from superficial dot-like lesions to severe
extended burn.

Indirect damage: Hematomas and abrasions
following falls. Severe burns, some fatal
(after ignition of fumes or fluids in sur-
roundings).

Nerves Electrically induced damage: Lesion of

brachial plexus.

Immune Unknown mechanism: Lupus coagulopathy.

system

Electrically induced damage: Agitation and

delirium.

Neuro-psy-
chiatry

ed to an EDW in an attempt to prevent him from doing so af-
ter which he fell down on the knife receiving a stab wound in
the abdomen (Sharma et al., 2009).

2. Burns

Burns have already been mentioned as a direct consequence of
the electrical discharge to the skin, but another situation was
described in which the electrical discharge from an EDW ig-
nites an explosive fume or a flammable fluid. One study iden-
tified 23 such cases of which ten were classified as major burns
(Kroll et al., 2017). Of these, six were fatal. Some involved per-
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sons who had soaked their clothes or surroundings in petrol, but
one police officer was also killed in an incident where police dis-
charged the EDW inside a house where a person had turned on
the natural gas.

3. Aspiration

There is one case study in which a 49-year-old man with sever-
al different diseases and severe overweight collapsed during ex-
posure after which he vomited, and the vomit entered the air-
ways. He developed pneumonia and died of multi-organ failure
(Plenzig et al., 2021).
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Discussion

Tom Swift was the main character in a young adult novel pub-
lished in 1911, of which one volume was named “Tom Swift
and His Electric Rifle”. This imaginary weapon could shoot
through walls without leaving a hole, was powerful enough to
bring down elephants, rhinoceroses, buffaloes and whales, and
saved the life of the protagonist on multiple occasions (Wiki-
pedia, 2024). Sixty years later, the novel gave rise to the name
of one of the most commonly used electric discharge weapons,
the Taser (Tom Swift and His Electric Rifle), now with an extra
A to produce a pronounceable word.

Since then, the real-life Taser and other EDWs have gener-
ated intense discussions about their danger. With this literature
study, we attemptcd to compile existing case studies reporting
on potential health consequences of EDWss in order to create
an overview which we have found missing in the literature.

We have reported on the findings as they have been present-
ed by the authors of the case studies. In some of the cases, in our
view a clear direct or at least a very plausible link between the
EDW and the injury and harm is presented, for example those
where darts and barbs have been found penetrating body parts
or where it is clear that an injury occurred at the exact moment
of the EDW being fired against a person, like pain arising in a
certain muscle group immediately after the incident. However,
in other situations the association between EDW use and the
mechanism resulting in injury in our view seems more unclear.
For example, the association between EDW use and health
outcome seems unclear where an underlying disease was secem-
ingly exacerbated by the EDW impact like the reported lupus
coagulopathy; where many other reasons for an incident may
be present such as the case of an abortion in the first trimester
of pregnancy; and where the victim was under the influence of
substances that may themselves have contributed to the situa-
tion in question.

In no situation has the association between EDWs and ad-
verse health outcomes been more contested than in the case of
cardiac incidents. Several severe cases were reported including
fatal incidents in very young people. A malignant arrhythmia
that causes cardiac arrest will not be identifiable at autopsy. It is
therefore not surprising that such cases generate debate about
whether the incident could be directly attributed to the EDW
discharge and resulting irregular cardiac rhythm. Kroll et al. re-
visited the cardiac arrests mentioned in the results section here
(Kroll et al., 2014). They conclude that many of the case reports
confuse a postural collapse or syncope with a cardiac arrest.
They also criticize the authors for ignoring literature showing
that ventricular fibrillation is only induced if the distance from

dart to heart is below a certain limit. Last but not least, they
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criticize the authors for not giving any weight to the opinions
of the medical examiners who in seven of eight fatal cases did
not list the EDW as a primary cause of death. In another retro-
spective study, Swerdlow et al. collected records from 200 cases
of CED-associated, nontraumatic sudden deaths from 2001 to
2008 (Swerdlow et al., 2009). Of those, they only found 56 eli-
gible for further study, and they reviewed available ECGs, video
and audio recordings, CED data and autopsies including toxi-
cologic data. In the 144 cases not included in the study, there
were no ECGs available, and in only twelve cases did the authors
succeed in obtaining records of the initial cardiac rhythm. Based
on their findings, the authors concluded that only one case was
consistent with electrically induced ventricular fibrillation in
which neither drug use nor cardiac disease provided alternative
explanations. The authors conclude that their data do not sup-
port electrically induced irregular heart rhythms, such as ven-
tricular fibrillation, as a common mechanism of sudden death
after CEW discharge, and that the specific mechanisms for most
of these deaths remain unknown. The challenges of obtaining
decisive information in cases of cardiac arrest are well-known.
Where EDWs are involved, we would caution against jumping
to the conclusion that EDW discharge did not play a role if no
evidence can be found confirming a causal mechanism. In other
words, absence of evidence is not evidence of absence. There-
fore, in those cases where there is clear evidence of other caus-
al mechanisms, it may be fair to rule out EDW-related cardiac
causes of death, but in those where no other explanations can
be found, EDW discharge should in our view as a minimum be
considered as a potential contributor to death.

In this review, we have focused on case studies to provide as
broad a picture as possible of the many potential injury types
observed following EDW use. One interesting question is re-
lated to the frequency of the different types of injuries, which
for obvious reasons cannot be deducted from the cases present-
ed. While this is beyond the scope of this article, an interest-
ing finding from one of the articles reviewed merits attention:
One-third of the 48 patients seen in the study by Becour had
some kind of injury, albeit often minor such as abrasions (Be-
cour, 2013). This is in line with Strote et al. who found that sig-
nificant injuries related to six years of law enforcement CEW
use in one city were rare (Strote et al., 2010); and findings by
Bozeman et al. who found mild or no injuries after CED use
in 1198 out of 1201 subjects during three years of law enforce-
ment across six different law enforcement agencies (Bozeman et
al., 2009). In the latter study, two subjects experienced intrac-
ranial injuries from falls, and one experienced rhabdomyolysis.

Notwithstanding the frequency of adverse effects, severe

consequences have been observed following the use of EDW.
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While the nature of a case report does not necessarily allow
the establishment of a final causal relationship, the reviewed
reports document the following serious consequences of EDW
exposure: loss of vision, permanent damage to brain tissue, se-
vere burns requiring skin drafting, incapacitating damage to
nerves and tendons, potentially fatal conditions like pneumo-
thorax and renal failure, and even death.

In addition, it needs to be remembered that what is report-
ed in the case studies are mostly incidents where the EDW was
used by trained law enforcement agents. For obvious reasons,
no studies have been able to show exactly what the outcome
is of the use and misuse of the same tools in a torture context
where they may be employed with the intention to cause harm,
pain and suffering. It is, however, not difficult to imagine that
the same or more severe consequences seen elsewhere can be
observed in such a context, for example if a person is subjected
to EDW application, maybe even repetitive, leading to contrac-
tion of muscles and potential falls. Any consequence described
in the results section could potentially occur in the case of ex-
cessive and unauthorized EDW use, including torture, as well.

Two other topics merit attention in relation to EDWs
in the context of torture or ill-treatment: Pain and suffering.
There is a glaring absence of descriptions of pain in the case
studies described, but it does not take much imagination to
envision the pain persons subjected to EDW discharge must
feel at the moment of unwilful muscle contraction and electric
discharge. Two persons who experienced an EDW discharge
as part of certification of training have described the pain as

follows (Quora, 2019):

“...getting hit with a metal baseball bat, then an intense
tension muscle cramp while being stabbed repeatedly with a

pitchfork.”

“The Taser, oh, good Lord; I dropped like a pole-axed
mule! EVERY muscle in my body clenched and felt like the
worst Charlie horse one could possibly imagine. While the
pain was fairly short lived, had I been a perp I would have
likely done ANYTHING to avoid a repeat.”

There is also a near-total absence in the case series of descrip-
tions of mental suffering following EDW discharge. Neverthe-
less, one police officer hit accidentally reported depressed and
anxious mood seven months post-incident, and another per-
son reported anxiety, difficulties in concentrating and irritabil-
ity (Bui et al., 2009; Le Blanc-Louvry et al.,, 2012). If an EDW
is used with the intention to elicit intense fear and pain in the

context of torture, it is to be expected that it may lead to anxi-
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ety, depression and even post-traumatic stress disorder (PTSD)

as documented for other torture methods.

Limitations

Our review was limited by a number of factors. Case studies may
have been missed in our search if they did not include the term
case study/report/series as key word or in the title or abstract. We
employed only two search engines and focused on the adverse
health effects on adults. Our review does not include a compar-
ative analysis between the effects of contact (such as stun gun)
versus projectile (such as Taser) application since reviewed stud-
ies did not consistently specify the EDW used or the model. This
is further complicated by the fact that Tasers can be employed
both by direct contact and via projectile use. Finally, given the
nature of this review, statistical associations and frequency can-
not be generated and causal relationships cannot be inferred.
Case reports are inherently not generalizable and are prone to
selection bias.

Conclusions and outlook

Our review aimed to consolidate information from case studies
on the range of adverse health outcomes due to the use of EDWs
since to our knowledge such a comprehensive overview does not
currently exist. The reviewed case reports document cases of loss
of vision, permanent damage to brain tissue, severe burns requir-
ing skin drafting, incapacitating damage to nerves and tendons,
potentially fatal conditions like pneumothorax and renal fail-
ure, and even death following exposure to an EDW. In compil-
ing the range of adverse effects of EDW’s one is reminded of the
effects of electric torture, the second most common form of tor-
ture globally (Liu et al,, 2021; Milewski et al., 2023).

EDWs such as Tasers are designed for application on physi-
cally and mentally fit persons (Axon Enterprise, Inc., 2018). In
reality, it is almost impossible for law enforcement officers to
establish this prior to application. Our review of case reports
demonstrates that EDWs have led to physical suffering. We
posit that EDWs may also result in mental pain and suffering.

As more States adopt EDWss as a means of law enforce-
ment, it is imperative that 1) clinicians assessing patients and
documenting cases where EDWs may have been used, includ-
ing torture and ill-treatment cases, are aware of the different
types of potential injury; 2) more representative and rigorous
research is conducted on the effects of EDWs to investigate
potential causality to physical and mental suffering; 3) The
mere fact that EDWs can do harm and induce pain and suffer-
ing should lead to considerations about their availability and
use. Advocacy efforts are needed to spark discussions among

decision-makers about this important topic, including pos-
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sible enforcement of obligations to update protocols of use
and to publicize potential adverse physical and mental health
effects. This includes not only law enforcement but also the
general availability in society of these potentially harmful and
certainly painful weapons.
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Key points of interest

o There is no reliable documentation of fatal or non-fatal rubber bullet injuries in South
Africa

o The use of rubber bullets by police during public protests results in large numbers of
eye injuries for both protestors and civilians.

e There is an urgent need to provide essential services and support for people impacted
by this form of violence.

Abstract:

Introduction: The article examines the experiences of protesters and bystanders who have sustained
eye injuries from rubber bullets fired by the police. Use of rubber bullets by police officers during
public protests is officially regulated, but there is insufficient documentation about the nature of fatal
and non-fatal injuries linked to rubber bullet use during protests in South Africa. Methods: We pres-
ent three case studies based on data gathered from student protests, community protests, and media
reports. Through the analysis of these sources, the article presents the personal stories of individuals
who have experienced eye injuries, detailing how the incidents occurred and the subsequent impact
on their lives. It also examines the accessibility of medical, psychological, and legal services available
to victims in addressing the consequences of these injuries. Results: The cases studies illustrate that
rubber bullets were used frequently and often without due caution by police officers during the events
examined. The use of rubber bullets was linked to numerous eye injuries, resulting in lasting psycho-
logical and physical consequences for those affected. Discussion: Rubber bullet-related eye injuries
during protests are disturbingly common in South Africa. Consequently, there is an urgent need to

provide essential services and support to those who suffer from these life-altering incidents.

Keywords: Eye injuries, rubber bullets, trauma, police, and protests

Special Section

Introduction: South Africa is a protest nation.

Protests in South Africa have a long history, dating back to the
apartheid era when police frequently used live ammunition to
disperse protesters (Lodge, 2011). The transition to democracy
in 1994 brought hope for a new era of respect for human rights,

62

including the right to assemble and protest, which is enshrined in
the Bill of Rights (section 17) (Chamberlain, 2016; De Vos, 2018;
Klaasen, 2020). However, despite the advent of democracy, South
Africa has continued to experience violent responses by the po-
lice to protests (Duncan, 2016; Lancaster, 2016). Accurate data
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collection on protests in the country is challenging due to the ab-
sence of a formal recording system, leading researchers to rely on
potentially biased media reports that may disproportionately cov-
er violent events (Duncan, 2016; Lancaster, 2016). Despite these
limitations, protests are a prevalent form of expression in South
Africa. This hasled some observers to label the country as the ‘pro-
test capital of the world’ or a ‘protest nation’ (Duncan, 2016; Rich-
ardson et al., 2022). These protests are driven by a range of fac-
tors, including failure to deliver services such as water, electricity,
education, health care, and housing, as well as allegations of cor-
ruption, maladministration, incompetence, and nepotism against
government officials (Alexander, 2010; Booysen, 2007; De Visser
and Powell, 2012). While many studies have examined the caus-
es and drivers of these protests, fewer (Bruce, 2019; Richardson
etal., 2022) have focused on the injuries resulting from police use
of rubber bullets and the remedies, both legal and medical, avail-
able to those injured. Dating back to roughly 2009, there are ac-
counts of persons killed or injured from the use or rubber bullets,
by members of the South African Police Service (SAPS), which
included incidents of eye injury and the permanent loss of an eye
(Bruce, 2012). However, there is no reliable documentation or
statistics of either fatal or non-fatal rubber bullet related injuries
in South Africa. Any attempt to analyse the prevalence of rubber
bullet related deaths and injuries involves drawing inferences from
other data (Bruce, 2012).

This article secks to explore the injuries suffered by students
who participated in protests at the University of Witwatersrand
(popularly known as Wits University), community protest in
the community of Kwaggafontein and other cases reported in

the media, as well as the assistance provided to those injured.

Use of less-lethal weapons by the South African Police Service
The utilization of less-lethal weapons (LLW) by law enforce-
ment has significantly evolved throughout history, particularly
with advancements in technology that have reshaped the meth-
ods of using force in policing (Stander, 2013). These weapons are
increasingly employed by law enforcement agencies worldwide
in response to protests, primarily due to the perception that they
mitigate issues related to police use of force (Rappert, 2007).

Rappert (2007) suggests that the acceptable levels of force
are intertwined with the authority and legitimacy of police
forces within a society, especially in liberal democracies. This
perspective is particularly relevant in the current South Afri-
can context. Despite their intended purpose, there is limited
information on the appropriate use of LLW5, including their
potential for misuse and negative health impacts.

Contrary to the notion that LLWs are harmless, evidence

indicates that their deployment in various protests worldwide
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has frequently resulted in injury, disability, and even death (IN-
CLO, 2016).

This paper explores the utilization of kinetic impact projec-
tiles (KIPs), commonly referred to as rubber bullets, in crowd
control situations globally. As a type of less-lethal weapon
(LLW), KIPs possess distinct characteristics compared to tra-
ditional bullets. Their tumbling movement results in reduced
speed, decreasing the risk of penetrating injuries but compro-
mising accuracy (INCLO, 2016). Consequently, KIPs may be
potentially lethal when used at close range and indiscriminate
and inaccurate at longer ranges.

The Use of Force Guidelines advises that KIPs should only
be employed for controlling individual force and not against
groups of people (INCLO, 2016). However, there is substan-
tial evidence indicating that these guidelines are often violated,
with instances of KIPs being fired at the upper body or face,
discharged from dangerously close distances, and indiscrimi-
nately targeted at crowds.

When rubber bullets are used by the SAPS, this generally
refers to Public Order Policing (POP) units who are mandat-
ed to respond to protests as well as other incidents involving
‘crowd management’ and who are armed with various LLWs.
Rubber bullets are not only used by SAPS POP personnel. No-
tably during the early stages of the Covid-19 related lockdown,
which started on 27 March 2020, they were used by other
members of SAPS for the purpose of enforcing the lockdown.
Some metropolitan police services have also established public
order units, and these are equipped with shotguns that fire rub-
ber bullets. According to the SAPS guidelines, the use of force
must be lawful, necessary, and proportional, with the goal of
restoring order rather than causing harm. However, there have
been numerous reports of injuries caused by police during pro-
tests, raising concerns about whether these guidelines are be-
ing followed or not (Madima, Rakhubu, & Tirivangasi, 2022;
Richardson et al., 2022). Police data related to a 2013 protest
outside Johannesburg, indicated that 1 100 rubber rounds were
fired (Bruce, 2016). The Gauteng Provincial Commissioner
stated that 16,971 shotgun rounds were fired by SAPS mem-
bers in Gauteng during the July 2021 unrest (Smith, 2018).
One highly publicized case is that of Andries Tatane, who was
shot in the chest with rubber bullets and killed during a service
delivery protest in Ficksburg, Free State, on April 13, 2011.
This incident sparked public outrage and calls for a review of
the use of rubber bullets during protests.

Following the Tatane incident, new guidelines were de-
veloped for the police. These were introduced in National In-
struction 4 of 2014, on when and how to use rubber bullets in

extreme situations when less forceful methods prove ineffective
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or are unavailable. However, these guidelines have not led to a
significant reduction in the disproportionate or indiscriminate
use of rubber bullets against protesters.

This article presents case examples of injuries suffered by
protesting students at Wits University, community members
in Kwaggafontein and other communities across South Africa
due to rubber bullets fired by the police. These injuries have
resulted in both physical and psychological consequences. It is
apparent from these case studies that many of the victims have
a legal claim for compensation for the pain and suffering they
endured, but accessing such justice in South Africa can be chal-

lenging due to a lack of established systems and processes.

Case studies

Case study 1: #FeesMustfall protest ar the University of
Witwatersrand (known as Wits University)

In 2015/2016, student-led protests against rising tuition fees

gained momentum and spread across universities in the country
(Langa, 2017). The #FeesMustFall movement sparked debates

about the affordability of higher education and led to addition-

al demands from students for decolonization of the education-

al system, greater diversity among staff, and improved working
conditions for general workers (Langa, 2017; Maringira et al,

2022). Initially, the protests were peaceful and received sup-

port from academics and other stakeholders. The central mes-

sage was that tuition costs were too high and posed a barrier to

access for many Black students from low-income backgrounds.

The #FeesMustFall movement garnered widespread support, but

the situation escalated when protests turned violent, and police

were called in to maintain order on university campuses (Nd-

lovu, 2017).

Accordingtoareport.A double harm: police misuse of force and
barriers to necessary health care services by Rayner, Baldwin-Raga-
ven, and Naidoo (2017), in September 2016, the management
of Wits University, citing a High Court Order, requested the
deployment of police to manage new waves of protests on cam-
pus. This led to incidents of police using unjustified force against
protesting students and bystanders presented below, resulting in
physical injuries and emotional trauma as well as eye injuries and
loss of sight as documented in the Double Harm report (Rayner,
Baldwin-Ragaven, and Naidoo, 2017).

A priest who worked at Trinity Catholic Church (situat-
ed next to the university) where some protesting students
had taken refugee was shot by rubber bullets in his lower
legs while negotiating with the police to stop violence. The
priest at that time did not consider that he was specifically
targeted in that incident. Following this incident while
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sitting at the gate of the church, the priest was shot again.
He recalled seeing ‘thin gun barrels sticking out of the
right side of the police vehicle and pointing straight at him.
He was hit in his face. He felt stunned and pain. He was
helped away by students. He was bleeding profusely and
taken to the nearest hospital. This incident was covered
extensively in the media, especially his white clerical collar
that was soaked with blood. Soon after this incident, the
priest mentioned that the Police National Commissioner
accompanied by a small delegation, visited him at his home
and apologized for what had happened and promised that
an official investigation into the incident shall be instituted
but to date nothing has happened and investigators had not
come back to him.

On the same date, another student was shot in her right
eye with a rubber bullet. The tissue in her eye had ruptured.
She was bleeding and was not able to close her upper eyelid.
She was later taken to the hospital after waiting for the
ambulance for many hours. She was taken to a private hos-
pital for medical assistance but as she did not have medical
insurance and she was taken to a public hospital.

An office cleaner who was walking in the area near
where student protests were taking place was shot in the eye
with a rubber bullet and, as a result, suffered permanent loss
of eyesight in his right eye (Rayner, Baldwin-Ragaven, and
Naidoo, 2017).

The above documented incidents underscore the serious health
implications of rubber bullet use, notably eye injuries. The So-
cio-Economic Rights Institute (SERI), a non-governmental
human rights organization, commissioned the Double Harm
report to raise public awareness about the unjust, unfair, and dis-
proportionate use of force by police against protesting students.
Drawing attention to these injuries helps address the data gap
surrounding the negative health consequences of rubber bullets
and advocate for more appropriate measures to maintain order
during protests while safeguarding the health and well-being of
the protestors.

Case study 2: Kwaggafontein community protest in Mpumalanga
Kwaggafontein is a small semi-urban area located in Mpum-
alanga Province, with an estimated population of 2,000. The
community is characterized by high levels of poverty and un-
employment, and residents have faced significant challenges in
accessing clean water. According to media reports, on April 15,
2019, community members organized a public march to de-
mand the provision of water, which they had been lacking for

up to two years. Prior to the protest, residents claimed that they
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had alerted local and provincial authorities about the dire situ-
ation, but no action had been taken. The protesters blocked the
main road leading to the community, disrupting traffic and pre-
venting residents from going to work or school.

In response to the protests, the police were called in, and
reportedly began firing rubber bullets indiscriminately at pro-
testers and bystanders. In retaliation, community members
started throwing stones at the police and engaging in acts of
vandalism, looting shops owned by foreign nationals and set-
ting fire to government offices. According to media reports, 38
people were arrested that day, and numerous individuals suf-

fered eye injuries due to rubber bullets as described below.

On April 15, 2019, Martin (pscudonym) was traveling
from Kwa Mhlanga, Suncity Village, to his parental home.
Due to a blockade, the vehicle he was traveling in could not
reach his parental home. This obstruction prevented various
forms of transportation, including taxis, buses, and private
vehicles, from accessing the area. Passengers, including
Martin, were dropped off at, about two kilometers from
his parental home and had to walk the remaining distance.
Martin joined a group of people who were also walking
toward his home.

As Martin and a few other individuals approached the
police to explain that they were not part of the protest
group, the officers began shooting at them. Martin was hit
on the right side of his leg, just below the knee, as he tried to
run away. The police continued to fire shots indiscriminately
at the people around the four-way stop, causing widespread
panic and chaos. Martin managed to find cover under a
bridge, but two police officers cornered him and continued
shooting until they ran out of ammunition. He was struck
by several bullets, one of which hit his left eye.

Despite his serious injuries and pleas for medical
assistance, Martin was unlawfully arrested and loaded into a
truck. He endured severe pain for over 30 minutes without
receiving any medical treatment. Shockingly, one police
officer was quoted as saying, “Let him die”.

The arrested individuals, including Martin, were trans-
ported to the Kwaggafontein police station and taken to
the charge office. Martin was instructed to go to the clinic
for medical treatment. He requested that the truck driver,
who was returning to the four-way stop, give him a ride to
the clinic. However, his request was denied, and he was told
to “walk there”. Fortunately, a member of the public offered
assistance and escorted Martin to an ambulance stationed
on the police premises. From there, he was taken to Phil-
adelphia Hospital for further treatment. Upon arrival at
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the hospital, Martin was handcuffed to the bed and placed
under police guard for four days. On the fourth day, he was
released after being informed that his bail had been paid.
Since then, Martin has been unable to afford consultations
with eye specialists, and his vision remains impaired due to
the eye injury he sustained during the incident.

Velaphi (pseudonym) left home to purchase electricity
on the morning of April 15 at around 9:00 AM. He entered
the shop, and shortly after, protesters rushed in, followed
by police officers who were shooting indiscriminately at
everyone present. Velaphi was shot in the eye during the
chaos. He attempted to seek medical attention at a nearby
clinic, but it was closed due to the ongoing protest. The next
day, on April 16,2019, he went to Kwa Mhlanga Hospital,
where he was scheduled for a follow-up appointment on
April 25,2019.

As aresult of the injury, Velaphi has suffered permanent
damage to his left eye, significantly affecting his vision. This
has caused him considerable distress and made his daily life
more challenging. He believes that his injury could have
been avoided, as he was not participating in the protest. The
persistent reminder of his injured eye has led to feelings of
depression.

Several individuals who were injured during the protests, in-
cluding Martin and Velaphi, have filed civil claims against the
police. However, at the time of writing this article, their cas-
es have not yet started due to the length of the legal process re-
quired to launch civil claims against the police. Pursuing civil
claims against the police can be a complicated and lengthy pro-
cess, presenting significant challenges for plaintiffs seeking jus-
tice for their injuries. As part of the legal process, victims must
consult with various professionals to assess the physical and psy-
chological impacts of their experiences. For instance, psycholog-
ical assessments are required to evaluate symptoms of PTSD,
depression, and anxiety for a claim of emotional shock. In cases
involving physical injuries, such as eye injuries, specialized medi-
cal professionals like ophthalmologists are needed to provide ex-
pertassessments. However, accessing these necessary services can
be a major obstacle for many victims, particularly those who are
indigent or lack the financial resources to cover the costs of pro-
fessional services and legal fees. While some professionals may
offer their services pro bono, this assistance is often limited and
insufficient to address the needs of all victims. Currently, there
is an urgent need for victims to access to legal and medical ser-
vices to effectively pursue justice in civil claims against the po-
lice (Langa, 2014).
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Case study 3: Other documented cases of eye injuries and loss of
eyesight
Several significant cases of eye injuries and vision loss have been
reported in the media.

Some notable examples include:

The case of Sivuyisiwe Dyani, who lost sight in both
eyes after being struck by rubber bullets fired by police
during protests in Hermanus, Western Cape, in 2017. On
July 17,2018, Dyani heard a commotion outside his home
in Zwelihle and went to investigate. He witnessed police
shooting at protesters who were running up the road, and
he was hit by a rubber bullet, resulting in immediate vision
loss. A neighbor arranged for private transportation to Her-
manus Provincial Hospital, and the following day, Dyani
was transferred to Tygerberg Hospital for surgery. He filed a
complaint with the Independent Police Investigative Direc-
torate (IPID), but as of 2020, there had been no progress in
his case (Washinyira, 2020)

Siyasanga Gijana, a resident of the Ramaphosa infor-
mal settlement in Philippi, Cape Town, lost her right eye
in April 2020, a month after the COVID-19 lockdown
was declared. She was shot by police officers while inside
her yard. Nearly seven months later, no arrests had been
made, and the Independent Police Investigative Directorate
(IPID) was still investigating the case. Gijana recounted
that around 7:30 pm on April 23, she was outside her shack
fetching water when she heard gunshots. She was unaware
that she had been shot until she noticed blood coming from
her eye. Her neighbor rushed her to a clinic, and she was
then referred to Groote Schuur Hospital, where doctors
informed her that her eye could not be saved. Gijana filed
a complaint with the police station and IPID, but as of the
report in 2020, she had not received any updates on her
case, despite her attempts to follow up (Nocuze, 2020).

The July unrest in South Africa refers to the violent
riots and protests that erupted in 2021 following the arrest
of former President Jacob Zuma for contempt of court. In
response to Zumass arrest, individuals in Gauteng and Kwa-
Zulu-Natal engaged in widespread looting and destruction
of property, prompting police to use rubber bullets in an at-
tempt to disperse the crowds. A press report highlighted the
impact of rubber bullet injuries during the July 2021 unrest,
focusing on cases treated at a Johannesburg Clinic.
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According to the report, a doctor mentioned that during a sin-
gle shift, they had treated between 20 and 30 patients with rub-
ber bullet injuries, including two cases that resulted in the loss
of an eye (Smillie, 2021).

Multiple media reports corroborate the findings in this ar-
ticle that rubber bullet-related eye injuries are a frequent oc-
currence during South African protests. Despite the lack of a
comprehensive data collection system, these media reports also
show how excessive force by police often result in various types

of injuries.

Discussion of the key findings:

These case studies, taken in conjunction with the work of Lan-
caster (2016), show that protests are common in South Africa,
often stemming from demands for basic human rights such as
affordable education and access to clean water. In many cases,
protests are not the first course of action for individuals (Lan-
ga & von Holdt, 2012). Rather, they are often seen as a last re-
sort when communities feel that their concerns have not been
addressed through democratic processes like consulting with
local government or other relevant institutions. Research sug-
gests that peaceful protests are often held without receiving me-
dia coverage (Duncan, 2016), and it appears that the govern-
ment may be more likely to respond when protests are highly
visible and disruptive.

Von Holdt (2014) has characterised South Africa’s de-
mocracy as violent with a tendency for the state to respond to
protests with repressive measures, rather than addressing the
underlying issues that lead to discontent. This use of state vio-
lence is often seen as a means of delegitimizing protesters and
their demands. The case studies presented here highlight the
fact that protesters and bystanders can suffer serious eye inju-
ries and long-lasting psychological effects from the use of rub-
ber bullets, and that access to medical, psychosocial, and legal
services is not readily available. These consequences are often
overlooked or ignored, leaving the victims without the support

they need to heal and seck justice.

Access to bealth facilities

The protesters and bystanders who were injured after being shot
by the police required urgent medical attention, but unfortu-
nately, the public healthcare system in South Africa is already
strained due to the high demand for services related to HIV, di-
abetes, hypertension, and other health conditions (Achoki et al.,
2022; Mayosi et al., 2009). Many South Africans rely on public
hospitals for medical care, especially those who do not have ac-
cess to private medical aid. In the case studies presented here, it
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was evident that the injured individuals required specialist care,
particularly from eye specialists.

Unfortunately, accessing specialist care in public hospitals
can be challenging due to long waiting lists, which can be as
long as a year or more for an appointment. In cases where pa-
tients have suffered eye injuries from rubber bullets, a timely
response is crucial to prevent permanent blindness. A concern-
ing aspect revealed in this article is that many victims suffering
from eye injuries have been unable to access specialized medical
care. This lack of proper treatment by ophthalmologists may
lead to potentially irreversible damage, resulting in long- last-
ing vision impairment, which means this lack of access must be

addressed urgently.

Access to psychosocial services

Beyond the physical injuries inflicted, the incidents discussed in
the case studies had profound psychological implications for the
victims. Comprehensive psychological assessments conducted
on the patients revealed a prevalence of severe symptoms relat-
ed to major depression, anxiety, and post-traumatic stress disor-
der (PTSD).These findings are consistent with other studies that
have highlighted the strong link between rubber bullet eye in-
juries and psychological trauma (Celebi, Adam-Troian, & Mah-
fud, 2022). Unfortunately, access to psychological services is
limited in South Africa, with many people lacking access due
to a lack of resources and geographical barriers (Docrat, Besada
& Lund, 2019; Pillay, 2019). These long-lasting effects under-
score the need for greater attention to the psychological impact
of these incidents and the importance of ensuring access to psy-
chological services for those affected.

During student protests, the Centre for the Study of Vio-
lence and Reconciliation (CSVR), a non-governmental organ-
ization founded in 1989, working across a multi-disciplinary
team to prevent violence, address its effects, and build sustaina-
ble peace through various programmes, provided support by fa-
cilitating a trauma debriefing session for twelve protest leaders,
aimed at addressing the emotional impact of the violence they
experienced and offering strategies for self-care.

Individual counselling sessions were offered to the students,
but this option was not utilized due to the ongoing volatility
of the situation during the protest period from September to
October 2016. Additionally, after the protest, the students’
focus shifted to their upcoming exams. They were reluctant to
use the university’s student counselling services as they associ-
ated them with the university administration, which they saw
as complicit in the police’s use of violence against them. The
students also expressed mistrust towards mental health work-

ers affiliated with the university, as some of their student lead-
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ers and peers had been suspended for their involvement in the
protest. A study by Greeff, Mostert, Kahl, and Jonker (2021)
found that the traumatic experiences of the protesting students,
including those who were injured, remained unresolved as the
university’s support structures were inadequate to address their
mental health needs.

Pursuit of justice through legal processes

Accessing legal services to seck justice can be a challenging pro-
cess, particularly when it comes to filing complaints against the
police. The procedure requires complainants to go to a police
station to open a criminal case, but this can often be an obsta-
cle as police may be reluctant to help with cases against their
colleagues. Additionally, there have been reports of a mentality
of ‘brotherhood; or peer-solidarity, within the police that tac-
itly condones the use of force against protesters, who are some-
times labelled as troublemakers (Mkhize, 2016) Complainants
have also reported experiencing threats and intimidation when
attempting to file criminal cases, leading many to refrain from
reporting their cases out of fear. These barriers can make it diffi-
cult for individuals to seek legal recourse and hold those respon-
sible for misconduct accountable, which can be a significant ob-
stacle in obtaining justice.

Those who manage to file a criminal case must then take the
next step of reporting it to the Independent Police Investigative
Directorate (IPID), which is legally mandated to investigate
and prosecute any police officer accused of misconduct. How-
ever, the effectiveness and independence of IPID in investigat-
ing and prosecuting these cases have been called into question
(Langa, 2014). Police officers found guilty of misconduct are
often given light punishments such as written warnings, even
in severe cases of murder or torture (Langa, 2014). The odds
of success in pursuing criminal cases against police officers are
slim, as evidenced by the acquittal of police officers who were
captured on video using rubber bullets that killed Andries Ta-
tane, despite clear evidence that he did not pose any threat.
This case highlights the difficulties of holding police officers
accountable for their use of rubber bullets.

One of the most common remedies available to com-
plainants is pursuing civil claims against the police, as the
requirements for these types of cases are less stringent than
for criminal cases. To initiate a civil claim, complainants must
submit a letter of demand to the Minister of Police along with
an affidavit detailing the alleged abuse. The Minister, through
the Office of the Attorney General, may choose to defend the
case or not. In many instances, the police settle these cases
without contesting them. However, the process of pursuing

civil claims can be lengthy and time-consuming, as it involves
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a significant amount of paperwork and communication be-
tween lawyers and the state attorney. On average, it may take
anywhere from five to eight years before a case is resolved
through this process.

Many complainants are poor and as a result, they cannot
afford legal fees associated with this process. There are few
human rights organisations as compared to apartheid years
where many people were willing to assist individuals pursue
such cases. SERI as mentioned earlier through its publication
of Double Harm report (documenting injuries that students
suffered during their protest at Wits) remains as a major hu-
man rights organisation which is trying its level best to hold
police accountable for their actions of violating protestors
rights (Rayner, Baldwin- Ragaven, and Naidoo, 2017). Over
the years, SERI has advocated for the rights of victims of po-
lice violence, including their well-known legal representation
of families of the Marikana massacre where 34 protesting
mineworkers were killed by the police in 2012. With regards
to the Wits University students’ protest, SERI worked closely
with other human rights lawyers to legally represent students
who were detained during protests and represented the stu-
dents in their High Court application to interdict the univer-
sity for proceeding with exams. This litigation work is emo-
tionally highly costly as lawyers often receive death threats for
pursuing these cases.

In two recent cases, the Minister of Police was held liable
for damages suffered by the plaintiff, Ms Tinny Nkoane, who
lost her left eye after being hit by a rubber bullet during a com-
munity protest in Botshabelo, Free State (Nkoane v Minister of
Police (3920/2020) [2023]). In another case, the Minister of
Police was also held liable for the injuries suffered by Ms Nom-
sa Dyibishe after she was shot by the police with rubber bullets
(Dyibishe v Minister of Police (3050/2019) [2023]. In both
cases, both Ms Nkoane and Ms Dyibishe were shot with rubber
bullets during protest actions, although they were not part of
any protest. These cases serve as a precedent for acknowledg-
ing the validity of individual claims for damages resulting from
injuries caused by police actions rubber bullets. The compen-
sation in these cases encompassed the pain and suffering due
to the injury, as well as current and future medical expenses
related to the injuries (including eyes), along with psycholog-
ical trauma. Nevertheless, it was evident that secking justice
through these cases was challenging for victims, as police de-
nied any responsibility. Ultimately, judges ruled that the police
had acted disproportionately in their use of rubber bullets and
awarded costs. In light of these cases, Minister of Police Bheki
Cele acknowledged the urgent need to review the use of rubber

bullets in crowd control management but admitted that an im-
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mediate cessation of this was not feasible (Wicks, 2021). It was
emphasized the necessity to revise the standard operating pro-
cedures governing their use during protests. At the time of this
article’s publication, these revised procedures had not yet been
established. However, the severe health implications of rubber
bullets make it abundantly clear that prompt action is required
to address this issue and ensure the safety and well-being of in-

dividuals during protests.

Conclusion

The case studies raise concerns about potential violations of the
basic rights of protesters and bystanders. The use of rubber bul-
lets by the police in many instances appears to have been dis-
proportionate. Many protesters did not appear to pose a direct
threat to the police, yet they were still targeted and injured. Ac-
cording to police guidelines, non-lethal methods should only be
used in specific circumstances, such as when there is an immi-
nent threat to public safety or when other methods have been
exhausted. The incidents described raise questions about wheth-
er these criteria were met and whether the use of force was jus-
tified in each case. Police officers need to be continually trained
in crowd control and those who use unlawfully use of excessive
force should be held to account in both their professional and
personal capacity through disciplinary actions, termination of
service, or criminal charges, based on the severity of their of-
fence. The capacity of institutions like the Independent Police
Investigative Directorate (IPID) must be enhanced to effective-
ly hold officers accountable and promote transparency within
law enforcement agencies.

The eye injuries suffered by victims have proven to be high-
ly traumatic and life-altering, as some individuals have expe-
rienced permanent vision loss. Compounding their struggles,
many victims face limited access to essential medical services
and legal assistance, which could help them pursue financial
compensation for their eye injuries. Governments should of-
fer free legal representation to victims seeking to file civil cases
against police officers who use force unlawfully. This highlights
the urgent need for improved resources and support systems to
address the long-term consequences of the injuries suffered due
to the use of KIPs. these devastating incidents during protests.
It also offers opportunities to strengthen SAPS regulations, in
particular National Instruction 4 of 2014, to ensure that the use
of KIPs should be restricted to circumstances where a threat
to life or a threat of serious injury exists, and where all other
means to protect life have been exhausted; and to discontinue
the practice of skip firing in the discharge of KIPS as it serves

no utility, and increases the risk for indiscriminate use.
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Key points of interest

e Survivors of ocular trauma from state violence suffer the consequences of psychosocial
trauma.

¢ Rchabilitation of survivors of psychosocial trauma must consider comprehensive repa-
ration, the right to truth, justice and guarantees of non-repetition.

e DPsycholegal support and survivor organisations are relevant in recovery from psychoso-
cial trauma

Abstract

Introduction: In October 2019 in Chile, massive protests broke out in the so-called social uprising.
The repressive response of the armed forces and Carabineros (Police) resulted in serious and mas-
sive violations of human rights, with between 400 and 500 victims of ocular trauma caused mainly
by shots from anti-riot shotguns, constituting the largest number of cases in the world linked to a
single event. It is proposed to evaluate the different dimensions of the impact of ocular trauma due
to state violence, using the concept of psychosocial trauma and a support model that integrates the
medical-psychological and social dimensions. Mezhods: Human rights violations of the period are
described, focusing on cases of ocular trauma, and state and civil society responses. The requests of a
survivors’ organisations regarding truth, justice and reparation is presented. A clinical case of ocular
trauma treated in our centre is analyzed. Resulss: Survivors of ocular trauma manifest post-traumatic
reactions regardless of the severity of their ocular injuries. The impact on the mental health of survi-
vors of ocular trauma due to state violence is a phenomenon where the psychic and psychosocial im-
pact of trauma due to socio-political violence intersects with the short- and long-term mental health
effects. Discussion: The impact of sociopolitical trauma must be understood considering both the in-
dividual and social subject, considering their cultural, socioeconomic and political reality. Recovery
from traumatic psychological injury must be addressed in its medical, sensory rehabilitation, psycho-
logical and psychosocial dimensions, including processes of social recognition, search for justice and
comprehensive reparation of damage. In contexts of impunity, a model is proposed that integrates
rehabilitation with psycho-legal support, promotion of agency and organisation, within the frame-

work of commitment to the movement and principles of human rights.

Keywords: State Violence, ocular trauma, psychosocial trauma, comprehensive reparation, human

rights
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Social uprising in Chile and the impact of ocular trauma
The social revolt of October 2019

In October 2019 in Chile, massive protests were unleashed in
the so-called social uprising or revolt, which began in Santiago
and soon spread to practically all regions of the country, con-
tinuing until March 2020. The immediate trigger for the crisis
was the hike in public transport fares in the capital, which led
to a series of mass evasions in the Santiago metro, organised by
high school students. This movement was the culmination of an
escalation of social protests in previous years over student, social
security, feminist, environmental and other demands.

The political system was unable to provide effective solutions
to this series of demands, anchored in structural inequality, that
the current democratic system has not been able to resolve. Chile
is 68% more unequal than the average OECD country and the
average income in the country does not reflect the GDP growth
of the last decade (Instituto Nacional de Derechos Humanos
[INDH], 2019). In addition to this structural inequality and the
deficit in ensuring social rights, which weakened the credibility
of the political system’s ability to resolve popular unrest, a series
of scandals were added in the years prior to the social outbreak,
such as: set-ups by Carabineros de Chile (state police) to accuse
members of the Mapuche people’ of acts in which they had not
participated, the murder of Mapuche community members, em-
bezzlement of funds in the police and the army, and irregular
financing of political campaigns, which ended up undermining
confidence in many public institutions.

The spark that ignited the demonstrations occurred with
the first mass evasions in the capitals underground train
around October 10, 2019, which progressively escalated, as a
result of the violent police response. The demonstrations had
their peak on Friday October 18, when the metro service was
completely interrupted and massive protests were generated
in various parts of the capital; people were banging pots and
pans, and looting and burning some metro stations. As a result
of this critical situation, on the night of October 18, the pres-
ident at the time, Sebastidn Pifiera, decreed a constitutional
state of emergency in the Metropolitan Region, which enabled
the military and the police to take action, as well as the estab-
lishment of other measures such as a curfew. In the days that
followed, the protests spread to various regions of the country,
as did the state of emergency measures. In a national television
broadcast on October 20, the President of the Republic made
the following statement, which for many triggered memories of
the recent dictatorial period: “We are at war against a powerful,
implacable enemy that respects nothing and no one and is willing

1

The Mapuche are the largest group of indigenous people in Chile.
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to use violence and crime without limit’. Once again, the people
were seen as the “enemy of the fatherland”

The protests lasted for several weeks, reaching a climax on
October 25 with mass marches in Santiago and several other
regions of the country; more than a million people marched
peacefully in the capital alone. Aware that the basis of structural
inequality lay in the political constitution approved through a
fraudulent plebiscite in 1980 during the Pinochet dictatorship
(Spyer & Alvarado, 2021), the slogans of these demonstrations
focused especially on the demand to convene a constituent as-
sembly to draft a new constitution. On November 15, in an at-
tempt to find an institutional solution to the social unrest, most
political parties signed an agreement to initiate a constituent
process, the so-called “agreement for peace and a new constitu-
tion”. However, social protests continued until the beginning of
2020, only to be interrupted by the COVID-19 pandemic crisis.

Massive human rights violations and eye trauma

The response of the forces of order and security, both the police
and the army during the period of constitutional state of emer-
gency, resulted in serious and massive human rights violations
throughout the country, as noted by various international or-
ganisations that visited Chile in the context of the social up-
rising (United Nations Office of the High Commissioner for
Human Rights[OHCHR], 2019; Amnesty International [AI],
2020; Human Rights Watch [HRW ], 2019), and the National
Institute of Human Rights (INDH, 2019) itself in its report for
2019. The report of the United Nations High Commissioner for
Human Rights (2019) states: “from 18 October onwards, a high
number of serious human rights violations have been committed.
These violations include excessive or unnecessary use of force that led
to arbitrary deprivation of life and injuries, torture and ill-treat-
ment, sexual violence, and arbitrary detentions. (...) the improper
use of less lethal weapons and cases of ill-treatment, are recurrent
over time and space, and involve the same alleged perpetrators and
victims. (...) The alarmingly high number of people with injuries to
the eyes or face attests to this serious violation” (p. 29).

The National Institute of Human Rights as of October
2023 (INDH, n.d.) counted 3,777 victims who reported vi-
olations of their human rights in the context of the protests,
including 7 deaths and 3,581 people with physical injuries not
resulting in death, registering a total of 6,807 reported inci-
dents. Of the total number of victims, 16% were children or
adolescents and 25% were women. As of 30 November 2019,
the INDH (2019) reported 1,807 injuries by firearms, 87.42%
by “less lethal” weapons (mainly pellets from riot shotguns with
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multi-projectile cartridges), 2.58% by lethal weapons and 10%
unclassified weapons. It also reported 1,462 injuries from other
causes, including injuries from tear gas bombs, from blows in-
flicted by the police or members of the Armed Forces, and vari-
ous traumas caused by state agents. For the same period of time,
the Ministry of Health presents a statistic of 11,179 people
injured in the context of the social conflict (the difference in
the figure is explained by the fact that the INDH only counts
injuries caused by state agents who reported the incident to this
institution). The massive scale of these human rights violations
has not been seen in Chile since the Pinochet dictatorship.

Carabineros, through an official request from a group of
journalists, stated that between October and December 2019
they fired 152,000 12-gauge cartridges, each with 12 pellets,
becoming the main method of injury to the population dur-
ing the outbreak (Weibel & Jara, 2020). Reynhout (2020), in a
ballistic study, shows that even when following the recommen-
dations for use, there is a high probability that the projectiles
will cause eye trauma. On the other hand, there is evidence that
the pellets used during the uprising contain toxic metals, harder
than the so-called “rubber” pellets, causing greater tissue injury.
A study of the composition of pellets extracted from eye in-
juries shows that they have a composition of 20% rubber and
80% of various other compounds, mainly silica, barium sul-
phate and lead (Jorquera & Palma, 2019). Many victims to this
day still have pellets in different parts of their bodies that can-
not be removed, with the consequent risk to their long-term
health (Ministerio de Salud de Chile [MINSAL], 2023a).

National and international public opinion was particularly
shocked by the large number of injuries in the form of eye trauma
caused mainly by buckshot or pellets from riot guns, “less lethal”
weapons that use kinetic impact projectiles and are authorised by
the police in various parts of the world for the control of public
order in mass demonstrations. Eye trauma in Chile during the
period of the social uprising, ranging from contusions to pen-
etrating wounds and eye bursts, has accounted for the largest
number of such cases in the world (Rodriguez et al,, 2021).

The Ministry of Health defines ocular trauma as “zrauma
caused by blunt or penetrating mechanisms to the eyeball and its
peripheral structures, causing tissue damage of varying degrees of
affectation (...) with temporary or permanent compromise of visual
function” (MINSAL, 2022, p.7). In the case of severe ocular trau-
ma, various complications can occur, even leading to anatomical
or functional loss of the organ, despite adequate treatment.

Officially, in 2019, the INDH counted a total of 347 eye
injuries caused by state agents and later, in a 2020 report, record-
ed a total of 445 cases of eye trauma “resulting from the indis-

criminate, excessive and out-of-protocol use of firearms and other
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projectiles” (INDH, 2020, p. 15), finding that 8% corresponded
to ocular open-globe injury (a full-thickness wound of the eye-
wall) or total loss of the organ. To date, there have been 220
complaints for some type of eye trauma, 82 related to loss of
vision and 50 of them related to ocular open-globe injury. The
Comprehensive Eye Repair Programme (PIRO) implemented
by the Ministry of Health reports 397 cases entered into the
programme by March 2022, and 60 cases of eye trauma regis-
tered but not finally entered into the care programme. There
is still confusion regarding the total number of victims of eye
trauma, an example of this being the controversial decrease of
the official number of cases reported by the INDH (2021) to
181 (those cases prosecuted), while its official website, contin-
ues to report a total of 220 Finally, survivors’ organisations
count more than 500 cases, as they submitted to an investigative
commission of the Chilean Chamber of Deputies (Cdmara de
Diputados de Chile, 2021). Among the victims there are two
survivors with bilateral ocular open-globe injury and permanent
total loss of vision, one from a riot shotgun and the other from
severe craniofacial trauma caused by the impact of a tear gas can-
ister fired by the police. After the social uprising, less frequent
cases have continued to occur, the latest being a woman with an
open-globe injury with a pellet lodged in her eye, an aggression
that occurred, significantly, on 11 September 2023, the com-
memoration of the fiftieth anniversary of the 1973 coup d*état.

A study by the Ophthalmology unit of the Hospital del
Salvador, a hospital in the capital that treated eye injuries dur-
ing the social uprising, reported that between October and
November 2019, 259 patients were evaluated for eye trauma,
75% of the cases were due to kinetic impact projectiles, and the
rest to injuries caused by other types of aggression, including
tear gas bombs, blows from batons or fists, water from the wa-
ter cannon and firearms. About 50% of the cases had blindness
or severe vision loss and approximately 20% suffered eye open-
globe injury (Rodriguez et al., 2020).

State response and civil society organisations

The “Agreement for Peace and the New Constitution” of No-
vember 2019 was the effort of the political system to respond
to the unrest among Chilean society during the social revolt,
setting rules to initiate a constituent process that would replace
the 1980 Constitution inherited from the military dictatorship,
with a new text drafted in a democratic manner/context. In Oc-
tober 2020, a plebiscite was held that approved the drafting of a
new constitution through an elected constitutional convention,

that delivered a progressive constitutional project that was re-
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jected by the citizens in a second plebiscite in September 2021.
The political forces then agreed to promote a new process, this
time much more limited both in terms of democratic participa-
tion and time, with the resultant conservative proposal also be-
ing rejected in a plebiscite in December 2022. This concluded
a process of constitutional change as a means of addressing the
causes of the crisis of the social revolt in October 2019.

In parallel, on 22 November 2019, the government of Se-
bastidn Pifiera created the Technical Advisory Committee on
Human Rights, headed by the Undersecretariat for Human
Rights, in order to respond to the recommendations made to
the State of Chile in relation to the right to protest and the role
of the police. From this coordination, the Programa Integral de
Reparacién Ocular (PIRO) (Comprehensive Eye Reparation
Programme) was implemented in order to provide care and
reparation to victims of eye trauma in the context of the social
unrest. This programme operated in the Hospital del Salvador
in Santiago and only had one psychiatrist, one psychologist,
one ophthalmologist, one occupational therapist, one medical
technologist, one occupational therapist, two social workers, one
support technician and one administrative assistant to attend to
all the victims in the country. In July 2022, the new government,
headed by President Gabriel Boric, created the Plan de Acom-
pafamiento y Cuidados a Personas Victimas de Trauma Ocular
(PACTO) (Support and Care Plan for People Victims of Ocular
Trauma), strengthening the previous programme, which, from
that moment on, has addressed health care in an ongoing man-
ner, emphasising mental health and having responsible health
workers in different parts of the country. There is a technical
regulation for operation, approved in August 2023 (MINSAL,
2023b). However, organisations have been critical, emphasising
the fact that it does not attend to victims of non-ocular injuries,
that there are problems in the programme’s funding® and that it is
dissociated from progress in other reparation measures.

The national budget law also included a provision to fi-
nance presidential pensions for victims of violence during the
social upheaval who had a permanent, complete or partial im-
pairment of their ability to work, subject to accreditation by
the National Human Rights Institute (INDH). As of 03 Jan-
uary 2023, 367 pensions had been granted. At present, a con-
troversy has arisen regarding these presidential pensions, ques-
tioning their validity and secking ways to cancel them in some
cases, stating that people who have a criminal record or have

judgements against them would not be worthy of them.

3 In 2023 the Chamber of Deputies decreased by 100% the special

budget allocated to this item for 2024.
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For its part, on 8 January 2020, the Chamber of Deputies
created a Special Commission of Inquiry into the actions of the
government and the police, on the control of public order issue.
In numerous sessions, victims, human rights organisations and
authorities were heard, concluding that serious, massive and
widespread human rights violations had occurred and that the
policy exercised had the purpose of punishing and discouraging
the civilian population from exercising their legitimate right to
protest. In its conclusions, the Inquiry stated that the State has
aduty to investigate, punish the guilty parties and make repara-
tions to the victims. To this end, it recommended strengthen-
ing the PIRO Programme, developing a comprehensive repara-
tion policy and instructing the State Defence Council to agree
to accept all compensation claims filed by victims of human
rights violations that occurred from October 2019 onwards.
None of these recommendations have been fully implemented
by the Chilean State.

In both the Chamber of Deputies and the Senate, vari-
ous bills have been presented that seek to legislate on the use
of force, placing greater requirements on the use of dissuasive
means in demonstrations; others aim to address structural as-
pects of state security legislation, pardon or amnesty for polit-
ical prisoners of the uprising and several bills refer to repara-
tions, but none of them have reached the quorum necessary for
their approval, so they continue to be discussed in parliament.

In August 2022, a Roundtable for Integral Reparation was
created by the government, with the active participation of vic-
tims in zonal meetings, in which various proposals were dis-
cussed and the opinions of professionals and academics were
heard. All of this was recorded, systematised and consolidated
in a proposal that was disseminated among the survivors in Jan-
uary 2023. However, it should be noted that, more than four
years after the social upheaval, the implementation of these
recommendations by the State has been slow and scarce, and
have not fully complied with its obligations in terms of Truth,

Justice, Reparation and Guarantees of Non-Repetition.

Civil society response

The response from civil society was immediate: students and
health professionals in particular banded together and organ-
ised to establish points of assistance in the streets, providing first
aid care to those injured in the demonstrations since 19 Octo-
ber 2019. Organisations such as the Red Cross, Salud ala Calle,
Movimiento Salud en Resistencia and others did the same. A
health network of more than 15 organisations was established
to respond to the violence of the State during the first weeks of
the social outbreak. Supply collection centres were also set up,
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coordinating donations in Chile and abroad, with hundreds of
volunteers organised throughout the country.

Health posts provided medical assistance, psychological
first aid and legal support to victims. Timely referrals for more
complex cases to health centres were arranged in coordination
with the State emergency service, and deferred check-ups and
evaluation of old pellet wounds were carried out. The organ-
isations estimate that the informal health network attended
to 4,600 victims in first aid posts, where 75% were men, 21%
women, 4% non-binary, 7% were adolescents between 14 and
17 years old, and there were cases of children under 17 years
old, pregnant women and older adults (Movimiento Salud en
Resistencia, 2019).

Human Rights Observers Brigades were also organised,
made up of hundreds of volunteers who recorded the aggressions
committed by the police at demonstrations and police stations.
Lawyers and law students counselled victims and filed civil and
criminal complaints to shed light on crimes and seck punish-
ment for the perpetrators. Several Professional Associations were
active through their respective Human Rights Departments,
producing reports, studies, organising forums, talks and pro-
viding assistance in their respective specialities. It is important
to highlight the role of the College of Ophthalmologists, which
produced crucial reports on the high number of victims of eye
trauma. For its part, the Chilean Medical Association produced
multiple reports on injuries and health damages, following the
principles of the Istanbul Protocol, data that has been very useful
in judicial proceedings (Colegio Médico, 2020).

Little progress in justice and persistent impunity

Despite the efforts made by civil society organisations, the scant
and slow response of the Chilean justice system to the cases of
human rights violations perpetrated during the social unrest is
devastating. Four years on, of the 10,568 complaints filed, only
27 cases have led to convictions. That is to say, only 2% of mat-
ters have been brought to justice (AI, 2023). By 2021, the Pros-
ecutor’s Office had already closed 46% of the cases without for-
malised charges (Weibel, 2021), and by the fourth anniversary
of the outbreak in October 2023, 80% of the cases had been
closed (Mellado, 2023).

Our Centre for Mental Health and Human Rights is rep-
resenting in court six victims of eye trauma, including the two
survivors with double eye open-globe injury. In these cases,
the actions of police officers transgressed their own rules and
regulations for the establishment of public order and the use
of force, and failed to respect the principles of legality, propor-
tionality, gradual escalation and accountability established by
the United Nations, for the legitimate use of force.
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The biggest problem in obtaining justice has stemmed from
the difficulty in identifying the perpetrators of the crimes, as
there has been silence on the part of the agents of the agencies
involved, and a refusal or delay in handing over documents, re-
cords and evidence. This has been compounded by the destruc-
tion or alteration of the body camera footage of the agents and
their records. Only in one of the cases have we achieved justice
in criminal matters, since after an exhaustive investigation car-
ried out by the Public Prosecutor’s Office and after a long oral
trial, a conviction was secured against the direct perpetrator for
the crime of unlawful coercion causing very serious injuries.
They were sentenced to imprisonment for 12 years and 183
days, a process that is currently under final judgement.* At the
same time, in this case, an administrative inquiry was carried
out that ended with the dismissal of two Carabineros captains,
and a civil claim for compensation is in process, having been
accepted in the first instance by the courts.

The other cases are still at the investigation stage with no
one formalised and the respective civil claims for reparation

still being processed.

Victims’ groups and their demands

Victims of violence by state agents began to meet and seck each
other out shortly after the start of the mobilisations in Octo-
ber 2019. Thus, as early as November, the first victims’ meet-
ings were held, in which interested social actors also participat-
ed, seeking mutual support and coordination. They were mainly
developed in the first two years after the outbreak, providing
socio-affective support, recognition, as well as guidance on le-
gal and health care needs. Subsequently, they have remained
movements that carry out public awareness-raising and policy
advocacy activities, coordinating with public and civil society
institutions to advance reparations and justice. The most well-es-
tablished organisation during that time and that maintains ac-
tivities to this day is the Coordinadora de Victimas de Trauma
Ocular (CVTO) (Ocular Trauma Victims Organisation), an or-
ganisation led by survivors and family members.

For the organisations, it has not been an casy road and they
have a critical view of what has happened in terms of justice and
reparation. Along with the limited advances in justice, they have
had to confront adverse public opinion and political signals that
tend to blame them and criminalise their life stories and de-
mands. The hostile and stigmatising socio-political context of-
ten translates into a worsening or making chronic the survivors’
mental health problems, which over time has lead to fatigue and
lack of participation in the organisations. In the words of a leader

4 Case RIT 60-2022 of the Oral Criminal Court of San Bernardo.
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of the Coordinadora de Victimas de Trauma Ocular, what she
perceives is “a change in society that is more hostile, not only in com-
mon interactions but also towards the people who were attacked, we
are stigmatised, judged, treated as criminals... it has been very hard
not to feel empathy from the people or the governments intention to
take action regarding human rights”.

Despite the existing state health programmes, the opinion of
the collective is that they do not meet their needs. The evalua-
tion of the PIRO and PACTO programmes is that they are in-
sufficient for the existing demand, with poor coverage in regions,
few professionals (and without all the necessary specialties), little
access to psychological care and without the assistance of psychi-
atrists on a reliable basis. The lack of training in human rights and
ethical commitment of some professionals has led to experiences
of re-victimisation and privatisation of trauma (in the sense of
psychological internalization of suffering, which results in si-
lence and experiencing harm as an individual/private problem,
dissociated from the social roots of violence). The programme
lacks social, labour, economic and educational intervention di-
mensions, which have been impacted for eye trauma survivors,

and are an aspect of a comprehensive rehabilitation programme.

Demands from the victims’ collective

From August 2022 to March 2023, the Coordinadora de Victimas
de Trauma Ocular, together with other organisations and survi-
vors, participated in meetings of a reparation roundtable promot-
ed by the Human Rights Secretariat of the Ministry of Justice and
Human Rights, which gathered the collective’s views and requests
for reparation (Ministerio de Justicia y Derechos Humanos de
Chile [MinjuDDHH], 2023). From these discussions, proposals
and recommendations emerged regarding the State’s responsibil-
ities concerning reparation and respect for human rights:

- Right to Truth. This includes the recommendation that the
State take measures to clarify the events that occurred during
the social uprising, specifying their social, economic, political
and cultural causes; that it address the impact of the violence
on children and other specially protected groups; and that it
create a truth commission that recognises the status of victims.
Right to Justice. It is recommended to strengthen access to
adequate justice, to strengthen support processes in trials, to
investigate crimes diligently, to avoid repeated testimonies in
various institutional instances and to pursue the punishment
of those responsible.

The recommendations on Comprehensive Reparation address
aspects of compensation (such as the creation of reparation
pensions for those whose lives or work have been affected, and

compensation for medical expenses) and restitution (such as

76

reinsertion into the labour market, academic reintegration
and the creation of study grants for victims).
For health rehabilitation, recommendations included: a) The
creation of a physical and mental health care programme that
is “continuous, regular, free and lifelong, with universal access
and cultural relevance” (MinjuDDHH, 2023, p. 46) through-
out the country, where officials are trained in a human rights
and gender approach. b) Support for access to health services
for victims in areas far from specialised care. c) That the pro-
gramme has a comprehensive approach and includes the dif-
ferent types of victims of institutional violence. d) Technical
and ethical quality of health and justice professionals, which
minimises the experience of re-victimisation in care and drop-
outs from support programmes.

— Guarantees of Non-Repetition underlines the need to address
the socio-economic causes of the outbreak and the processes
of stigmatisation and institutional discrimination. It also in-
cludes proposals to strengthen national human rights insti-
tutions, human rights education programmes and a rights-
based approach in law enforcement and security institutions.

- Regarding Memory, the aim is to promote the production of
knowledge and cultural projects on the social revolt and hu-
man rights, the creation of documentation centres and the
protection of spaces of memory in places that were signifi-

cant during the social demonstrations.

Case report of N., eye trauma survivor

Since the social uprising of 18 October 2019, the NGO CIN-
TRAS (Centre for Mental Health and Human Rights, a mem-
ber of the International Rehabilitation Council for Torture Vic-
tims - IRCT) has assisted people who have suffered eye trauma
and their families, facilitating their psychosocial and physical
rehabilitation through psychological care, occupational thera-
py: psychiatric and physiotherapeutic treatment, employment
support, counselling and legal support during the rehabilitation
process. In total, CINTRAS has so far attended to 149 victims
of human rights violations in the context of the social outbreak,
18 of them with eye trauma injuries.

N. is a young male university student who was 17 years old
at the time of the attack. It is important to note that his moth-
er had been detained during the military dictatorship and his
grandfather was a political prisoner and torture survivor during
that period. In the early hours of Saturday 21 December 2019,
N. was demonstrating with friends and around 30 neighbour-
ing families in his neighbourhood in the city of Santiago. From
inside a gas vehicle that arrived in the area, three unmarked
policemen got out and, without any provocation from the

demonstrators, began to shoot with riot shotguns and tear gas
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towards the people from about 10 metres away. N. was hit by 7
pellets fired at close range, two in his legs, three in his arms, one
in his gluteal zone and one in his face. He suffered total loss of
vision in his left eye due to an eye open-globe injury. Carabiner-
os did not help and N. had to be taken by his family to one and
then another private clinic in the capital.

N. has received comprehensive rehabilitation at our cen-
tre since February 2020 to date, with care from a psychiatrist,
psychologist, legal assistance from a lawyer and occupational
therapy. At the beginning he received home support due to his
visual impairment, where the degree of affectation of his time-
space orientation and the degree of difficulty for his functional
performance were evaluated. An intervention aimed at teach-
ers and students was also coordinated with the management of
the school where N. was studying to ensure his integration in
a safe and non-discriminatory environment; safe access routes
were implemented in the establishment, he obtained a suitable
location within the classroom and the pedagogical material was
modified to accommodate his visual impairment. N. always re-
fused to use a cane as instructed.

As he began his rehabilitation process at CINTRAS, N.
was seen by an ophthalmologist, a member of the Human
Rights Department of the Chilean Medical Association, who
carried out an evaluation and summary of the medical care re-
ceived to date. The ophthalmologist drew up a medical report
on the injuries inflicted on him in the context of the human
rights violations, diagnosing: ocular open-globe injury due to
pellet impact in the left eye, palpebral injury in the left eye due
to pellets, multiple pellet injuries in the upper and lower right
and left limbs and left gluteal zone, risk of post-traumatic stress
disorder. In October 2020, he was classified by the State as suf-
fering from a permanent visual sensory impairment of 24.8%.

At the beginning, N. presented with many nightmares,
difficulty falling asleep, frequent headaches, re-experiencing
and flashbacks, difficulties that gradually disappeared over the
course of the months of treatment. He still has feelings of hope-
lessness, impotence and anger about the experience, directed
against all the forces of law and order, especially against Cara-
bineros. He also suffers from hyper-alertness and hyper-activa-
tion, with recurrent fears of losing his other eye, and experienc-
es anxiety when in contact with the police. For example, when
he went to take the tests required for university admission at
the end of 2020, when he arrived at the school, police officers
carried out the usual identity check in this context, which
caused him an anxiety crisis.

The family suffering caused by the repressive experience is
evident. His sister has required psychological support follow-
ing the assault and the whole family group has been financially
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affected by the health expenses associated with the treatment of
the physical injuries.

Another disturbing aspect of NUs recovery was dealing with
the early limitations of mobilisation due to the COVID-19
pandemic. After having participated in a social outburst where
millions of people took to the streets under the slogan “Chile
woke up” with demands for equality and dignity, the pandemic
suddenly brought him back home to prevent contagion. Dur-
ing 2020, the country was under quarantine and curfew, and
restrictive four-hour travel permits made it very difficult for
him to participate in his rehabilitation activities.

During June 2022, N. was evaluated at the Forensic Med-
ical Service of the Ministry of Justice and Human Rights, a
procedure requested by the prosecution in a case sponsored by
the National Institute of Human Rights and the lawyer of our
centre. A psychologist and an ophthalmologist carried out an
expert assessment based on the Istanbul Protocol and drew up a
report highlighting the permanent disability resulting from the
eye trauma caused by the firearm with functional and aesthetic
sequelae, post-traumatic anxious-depressive symptoms, and the
concordance between the physical and psychological findings
and the allegations of abuse. N. states how these new eval-
uations affect him emotionally, despite the meaning that the
search for justice has for him, “Now, after they did the physical
examination here, having to recount everything, I have dreams
again of gunshots, of police officers nearby and all thar”.

N. has elaborated that, despite the life break he experi-
enced, he will never regret what he lived through and expresses
feelings of pride in his participation in a just movement. Today,
after the rejection of the project for a more progressive consti-
tution in September 2022, he is frustrated by the fact that social
changes did not transpire: “that Chile that woke up, went back to
sleep”. Regarding his visual rehabilitation, he considers that he
has normalised secing with only one eye, has resumed his oc-
cupational and functional life, takes more precautions and has
a better psychological integration of the traumatic experience.

However, he maintains reactions of re-traumatisation as-
sociated with subjective responses to socio-political keys: the
scant recognition by the state and society of victims of eye trau-
ma, the stigmatisation of victims, the poor progress in justice
and the setback in political projects for change. He maintains a
low level of trust in institutions. The suicide of four victims of
eye trauma has had a notable impact on N., reactivating trau-
matic emotional processes from a shared experience and a high
level of identification with the affected community. It expresses
the need to repair the dignity of those affected, blaming the
State for the abandonment and precariousness of their lives.



LESS-LETHAL WEAPONS: OCULAR TRAUMA IN CHILE AS PSYCHOSOCIAL TRAUMA

Tejada et al.

In the case of N., the community’s power of reparation has
been evident. The support and recognition of his family, neigh-
bours, friends, survivors’ organisations and human rights or-
ganisations have played a key role in the security, the link with
the community and the capacity to express and elaborate on

the de-privatisation of pain.

Reflection and conclusions. Eye trauma as psychosocial
trauma: challenges from a human rights and reparation
perspective.

The damage caused by state violence during the social uprising
in Chile in the form of eye trauma is evident both in the num-
ber of people impacted and the extent of their injuries. The case
of N. generates several relevant considerations, including: the
traumatic reactions in the form of anguish and avoidance show
us the deterrent effect that State violence can have on mobilised
people, limiting their right to protest; the evident transgenera-
tional connection of the struggles and the damage that links the
experience of the dictatorship with that of the social revolt; the
impacts that the search for justice can have by exposing survivors
to successive evaluations that force them to recall the events in
order to retell them, with the accompanying risk of re-victimis-
ation, especially when the procedure is inadequate or ill-timed.
These are issues that deserve a broader and deeper analysis, but
which do not fit within the context of this paper.

The human wound produced by eye trauma due to State
violence has an impact on different dimensions and can be
evaluated in a more comprehensive way utilising the concept
of psychosocial trauma, which accounts for the impact on
the bodies and vision of survivors, as well as on their mental
health, interpersonal and broader social relationships, identity,
frames of reference and their relationship with the social and
political development of groups and institutions. Trauma as
a “total social fact” (Madariaga, 2018), involves the person in
an integral way, impacting on a biological, psychological and
social level; it can only be fully understood by considering the
reality of the individual subject (individual trauma) as well as
its dimension as an event installed in the social subject (social/
collective trauma), its cultural, socio-economic and political
reality. The social subject in social psychology is the group of
people united by a common identity and experience, who have
agency over the society in which they live. It is necessary to bear
in mind that the trauma produced by socio-political and organ-
ised violence has its origin in and impacts on social relations,
reflected in the concept of psychosocial trauma, coined by Ig-
nacio Martin Bard based on the experience of violence in Latin
America (in Madariaga, 2018).
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The impact on the mental health of survivors of eye trauma
due to state violence is an obvious phenomenon with complex
roots, where risk factors for both the psychic and psychoso-
cial impact of trauma due to socio-political violence®, and
the short- and long-term mental health effects of eye trauma
itself intersect with varying levels of long-term physical disa-
bility. As the existing literature shows (Alexander et al., 2001;
Lester et al., 2022), we have observed that reactive emotion-
al adjustment to ocular trauma, whether or not produced by
violence, involves a particular grieving process associated with
both physical recovery and the contextual developments of the
post-traumatic period. This is most evident in those survivors
who have lost vision in one or both eyes and require complex
surgical interventions, adaptation to prostheses and rehabilita-
tion in the functionality of activities of daily living.

For survivors of trauma in the social revolt, various men-
tal health impacts of different types of violence have also been
described. These include emotional shock reactions, panic at-
tacks, dissociative states, acute stress reactions, post-traumatic
stress reactions, anxiety and depression disorders, chronic pain,
substance use and sleep disorders (Movimiento Salud en Re-
sistencia, 2023; Madariaga, 2019), emphasising the tendency
for symptoms to become chronic in clinical populations and
highlighting neuropsychiatric symptoms secondary to high
doses of lead in blood.

All €ye trauma survivors report post-traumatic reactions
in clinical experience, both in those with permanent visual im-
pairment and in those who have regained vision and function.
One consequence of these post-traumatic manifestations has
been the four cases of eye trauma victims who have complet-
ed suicide and the multiple cases observed by the community
of survivors with suicidal ideation or attempts. Suicides have
a clear impact on the wider survivor community, reactivating
post-traumatic and emotional processes, where emotions of
anger and frustration are recurrently expressed, with a tenden-
cy to privatise the experience and difficulties in its expression.
Survivors are generally emphatic in attributing the causes of
suicides to lack of recognition, impunity and insufficient rep-
aration, including the absence or inadequacy of psychological
accompaniment and treatment programmes.

Part of the experience and life impact of trauma for eye in-
jury survivors is expressed in a text published four years after
the social unrest (CVTO, 2023) by 18 survivors in the form
of stories, poetry, songs and illustrations, which reveal a shared

5 The mental health impact of collective, organised and/or political
violence can be further elaborated in de Jong 2003, Goenjian et al

2000, Innaki et al (eds) 2000, Krug et al. 2002, Madariaga 2002.
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subjectivity expressed in the public space, and also confronts
and combats the social emotions of shame and silence (Wyatt,
2023). Significant elements stand out in the narrative: experi-
ences of suffering, life change and recovery; changes in world-
view and interpretations in relation to carabineros and the so-
cial order they defend in protests; their participation as social
actors in demonstrations with collective emotions of hope and
change; the importance of immediate and sustained support
from others; the grief of learning that they have permanently
lost their sight; the impact on family and intimate relation-
ships; the experience of unemployment; personal and com-
munity coping mechanisms; the connection of the experience
with the dictatorship; the life change with a new subjectivity
and identity, among others. Most contextualise their harm and
signify it within broader social realities (injustice, repression,
resistance). Some fragments are eloquent and share this sense:

“We have not only lost our sight and eyesight. We have
lost our emotional stability, jobs, money, education, rela-

tionships, a sense of security and, often, hope”

“There are days when there is hope, there is strength to
fight for a better country, one where there is justice, equity
and a dignified life. But there are other days when the dam-

age, the trauma and the abandonment are more powerful”.

“Impunity reigns in this country and it is up to us to
ensure that living in Chile never again costs us an eye of the
face”. (Spanish term for an arm and a leg).

“During the outbreak, I was thinking about the phrase I
grew up with, ‘So that never again in Chile} the phrase that
never became flesh, because I saw how we were repeating a
history of blood and this time it was my turn to live it”.

In rehabilitation practice, where we accompany both vic-
tims of the dictatorship and victims of the social uprising, we
can clearly see the common elements of socio-political origin of
the traumatic processes and their clinical expression. The link-
ing of the experience of meaning in survivors of ocular trauma
with survivors of human rights violations during the dictator-
ship is frequent, creating a communion and a sense of commu-
nity between both groups, which is expressed in joint social ac-
tivities and participation of both groups in demonstrations that
seck progress in reparation. In this context, it should be noted
that the social uprising mobilised ambivalent emotional reac-
tions in the survivors of the dictatorship; on the one hand, they
felt hope and recognition of their social struggles, but on the
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other, it led to re-traumatisation. New psycho-emotional expe-
riences frequently developed in previously traumatised people,
who were exposed in different ways (in demonstrations, in me-
dia) to violence and harm by agents of the State to a new gen-
eration. These elements of repetition would constitute one of
the bases of the harm to survivors of trauma of socio-political

origin becoming chronic (Madariaga, 2019).

Recovery with a reparative approach as an alternative to
psychosocial trauma: Psychosocial elements.
Recovery from traumatic psychological injury in survivors of eye
trauma requires an understanding of the complexity beyond the
eye injury, to include medical, sensory rehabilitation, psycho-
logical aspects, and those dimensions intimately related to the
psychosocial impact, such as the processes of social recognition,
the search for justice and reparation for the harm caused. The
implications of the contexts of impunity and lack of social rec-
ognition for re-traumatisation and its threats to recovery make
it necessary to integrate social cues and community and wider
societal resources for recovery. In order to address this, CIN-
TRAS uses a model of support that integrates the dimensions
of medical-psychological treatment (with its phases of stabili-
sation/security, resignification and recovery of the life project),
psycho-legal support, support and promotion of social coopera-
tion, agency and organisation within the framework of commit-
ment to the human rights movement and principles.

One way of articulating the needs for healing and rep-
aration from the perspective of health and legal teams is the
psycho-legal approach, which in general terms is the accompa-
niment of survivors and their organisation in the processes of
seeking justice and reparation (in its different phases®), using
both psychological and legal knowledge, always trying to en-
sure that they suffer as little psychological damage as possible
in the process. We agree with Pérez-Sales (2023) when he says
that this approach “has had an empowering and reparative effect,
as a process guided by the survivor, it means taking back control,
facing fears and memories and fighting for dignity and moral rep-
aration” (p. 13). Within this approach we can highlight two
dimensions that have been relevant to reparation. The first has
to do with the need for documentation of health, psychological
and psychosocial harm (socio-economic, family, occupational
and community participation aspects); in this sense, the train-
ing and approximation of harm assessments using the princi-

ples and guidance of the Istanbul Protocol integrated with a

6 Phases including protection, documentation, counselling
for survivors and professionals in the legal and medical-
psychological system, preparation for trial, accompaniment at
trial and in subsequent proceedings.
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psychosocial perspective have enabled the best experiences in
this area. Another relevant dimension is the psycho-legal ac-
companiment itself, generally carried out in the collaboration
between the psychologist and the lawyer. The joint work of le-
gal and health professionals in dealing with cases allows for a
more comprehensive and coordinated approach.

The role played by survivors organisations, not only in ac-
companiment and counselling, but also in the struggle to push
for political and institutional changes in order to advance jus-
tice and reparation, is crucial in the recovery and re-significa-
tion of the experience of survivors of psychosocial trauma. In
a context of lack of recognition and impunity, group action by
survivors can lead to a process of recovery from associativity
(social collaboration), as they become activists for their own
recovery in community, fighting for the respect of their own
rights or for the rights of people from wider society. This of-
ten shifts the sense of suffering and pain from an individual or
personal subjectivity towards a positive sense of pain, which
enables the social narrative of the experience (de-privatisation),
mobilising social support resources, participating in reference
and recognition groups, and fostering social action. The di-
alogue of rehabilitation services with the views and needs of
organisations has given special meaning to the participation of
eye trauma survivors in their recovery processes.” Victims™ or-
ganisations of social uprising and eye trauma have, like victims’
organisations of the dictatorship, been one of the main forc-
es in the struggle for advances in truth, justice and reparation,
and share the historical characteristics described by Pérez-Sales
(2023) of providing mutual support and empowerment, ena-
bling an organisation that fosters training and awareness, and
conducting political advocacy and public awareness raising
that includes the pursuit of justice through litigation.

The Chilean and Latin American experience has taught us
that rehabilitation and accompaniment of healing processes in
survivors of eye and psychosocial trauma due to human rights
violations can only be understood if we consider health rehabili-
tation as part of the overall reparation.® In turn, health reparation
is inseparable from the search for truth and justice (Brinkmann,
2006), as well as the right to non-repetition and memory. Survi-

The participation of survivors is a relevant dimension of the
rehabilitation standards that the International Council for
Victims of Torture as a global anti-torture movement has set for
the rehabilitation of survivors. Other standards relevant to the
needs of victims are access to justice and independent services,
which should be comprehensive, accessible, technically capable,
respectful and culturally sensitive (IRCT, 2020).

The principles of reparation can be explored further in United
Nations General Assembly. (2005)
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vors understand this, which is reflected in the demands made to
the State as well as to the services that serve them. Particularly
relevant is the existence of physical and psychological rehabilita-
tion services that are comprehensive, continuous, non-discrimi-
natory (by type of victimisation), with sufficient territorial reach,
timely and, above all, trauma-sensitive, as well as respectful of
dignity and human rights (with “ethical and technical quality”
and with a committed therapeutic bond). Integrated reparation
services should include support to survivors in their most felt
needs for truth and justice, with appropriate expert assessments
and professional and human accompaniment in judicial process-
es. An appropriate way to address this is with integrated health
services in their medical-psychological, legal and rehabilitation
dimensions, with a family and community approach, including
the survivor’s vision in the delivery of the service and encourag-
ing their participation and association. As part of comprehensive
reparation, rehabilitation services should also support survivors
in the various dimensions of satisfaction measures and in the ex-
ercise of memory.

Chile maintains its debt to truth, justice and reparation for
the survivors of psychosocial trauma caused both by the dicta-
torship and by the actions of its State agents in the context of
the social revolt of 2019, exemplified in this article by the vic-
tims of ocular trauma. The struggle for the right to comprehen-
sive reparation is an ethical imperative for the reconstruction of
the life projects of those affected and constitutes a cornerstone
for overcoming the contexts of impunity that enable repetition.
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1 MOCAO

Summary

The collective action of MOCAOQ, Movimiento en resistencia
contra las agresiones oculares del ESMAD (Escuadrén Mévil An-
tidisturbios) is a social strategy to demand access to justice and
the fulfilment of guarantees of reparation and non-repetition in
Colombia. A brief account of significant events in our trajecto-
ry as a social movement is presented, together with our letter of
petitions to the national government as victims and survivors
of ocular aggressions in the framework of police violence. Al-
though ESMAD today has been reformed under the name of
the Unit for Dialogue and Maintenance of Order (UNDMO),
we consider that there have not yet been structural changes to
ensure that its function is related to protecting the constitution-
al right to social protest.

Keywords: Collective action, social movement, police, tor-

ture, Colombia, reparation.

Introduction

In this article we propose to address, from our experience as vic-
tims and survivors of eye trauma, the actions carried out by the
Mobile Anti-Riot Squadron(ESMAD) of the national police in
Colombia through an analysis of its trajectory as an agency at-
tached to the Ministry of Defence of the nation.

The ESMAD was established as a body of the National Po-
lice specialised in agglomerations, and has now been renamed
as the Unit for Dialogue and Maintenance of Order (UND-
MO)". According to the website of the Colombian National
Police, the functions of the new UNDMO include “guiding the
deployment of police activity to control disturbances, riots or

1 Ministry of Defence Resolution 1091/2023
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any other criminal, violent or anti-coexistence activity resulting
from the agglomeration of people, with the aim of maintain-
ing or restoring conditions of public order, security and coex-
istence” and “guiding the application of human rights stand-
ards, within the framework of the mission of the Dialogue and
Maintenance of Order Unit”. UNDMO was created in 2023 as
an initiative of the new government of Gustavo Petro, driven
by an idea of renovation and modernisation of the police force,
based on the peaceful treatment of social protest and respect
and care for human rights. However, civil society organisations
have expressed their concern that these changes are only rhetor-
ical and are not reflected in a change in the treatment of social
protest. Thus, in a June 2023 communiqué from the Mesa por
la Reforma Policial (MFP) (2023), of which Mocao is a mem-
ber, we expressed deep concern “about the internal transforma-
tion process of the National Police, which has been characterised
as endogenous and cosmetic, and which does not favour integral
transformations and real debates about the role of the police in our
democracy and in peace-building scenarios*”

According to Resolution 1091 that established the UND-
MO, the main difference between the UNDMO and the ES-
MAD is that the former will have dialogue units that seck to
mediate with the population during the course of anti-riot
operations. As of the date of this article, the presence of such
a dialogue group has not yet been manifested in any police
action. To the contrary, the violent actions of the former ES-
MAD have been systematic, with practices of physical violence
and acts of torture, as reflected in the reports of human rights

organisations® . It is worth highlighting the reports of national

2 Bogota. MFP. 13 June 2023. https://ddhhcolombia.org.
€0/2023/06/14/transformacion-esmad-no-fue-estructural/
Temblores ONG, PAIIS Uniandes (2021). Shots fired. Traumas
to the eyes during the national strike. hitps://www.temblores.org/
publicaciones

3

@& C BY-NC-ND 4.0, 2020, International Rehabilitation Council for Torture Victims.
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Inter-American Com-
mission on Human

Rights (2021)

Human Rights Watch
(2023)

Amnesty International
(2022 -3)
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The Inter-American Commission expresses its firm condemnation and rejection of the high levels
of violence registered in the context of social protest, both that caused by the excessive use of force
by the public security forces and that provoked by groups outside the protest itself.(...) The IACHR
noted with concern that cases related to alleged human rights violations committed by the police,
particularly by the ESMAD, are being heard by the military criminal justice system, as they are con-
sidered to fall under the notion of “acts of service”

“Police committed serious human rights violations in response to largely peaceful protests in Co-
lombia since 2019. Efforts to investigate and prosecute those responsible have been limited. Human
Rights Watch examined evidence linking police to 25 killings of protesters and bystanders, as well
as dozens of injuries and arbitrary arrests, in the context of peaceful demonstrations in 2012. As of
October 2022, four police officers have been charged and five others charged in connection with
the killings. No one has been charged in relation to the injuries or arbitrary arrests.”

“In May, Indigenous leader Luis Tomb¢ was shot dead during an environmental protest in the town
of Miranda, Cauca department, when members of the Mobile Anti-Riot Squad (ESMAD) opened
fire on protesters calling for the release of colleagues who had been detained by the police. In June,
the civil society platform Campafia Defender la Libertad criticized the excessive use of force against
demonstrators by ESMAD, which had caused eye trauma to one person at a protest at the District
University of Bogotd calling for more resources and improvement of the university’s infrastructure.”

organisations such as Temblores ONG which have document-
ed systematic practices of violence in social protest scenarios.
On the one hand, 103 acts of eye trauma were documented in
the context of the national strike of 2021, and 40 homicides
allegedly committed by the National Police were identified*
The following table reflects particularly relevant excerpts from
reports by international organisations.

Political and Legislative Context

The 1991 Constitution represented a significant advance in
terms of rights and the exercise of freedoms in Colombia. So-
cial protest as a right is included in Article 37 of the Consti-
tution: “Any part of the people may assemble and demonstrate
publicly and peacefully. Only the law may expressly establish the
cases in which the exercise of this right may be limited”. However,
in 1999, the General Directorate of the Police created the ES-
MAD* Since its creation, murders, torture and disappearanc-
es have been attributed to them. The report Silencio Oficial’ by
Temblores ONG documented at least 34 homicides allegedly
committed by the ESMAD in its first 20 years of existence, a fig-

ure that does not include homicides committed during the social

4 Transitional Directive 0205 of 24 February 1999

5 Temblores ONG (2020). Official Silence: a stunned cry for
Jjustice on the occasion of 20 years of ESMAD?s existence. https://
tembloresong.gumroad.com//silencio-oficial ?layout=profile
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unrest. The research Represion en la Mira (2021) by Defender
la Libertad, Mocao and CAPS describes how since the creation
of ESMAD in 1999, until June 2022, 169 cases of eye injuries
have been documented in the context of social protests in Co-
lombia. It is important to mention that the patterns identified
in the cases documented in 2021 are an extension and maximi-
sation of what happened from 1999 to 2020, i.e. previously ex-
isting patterns that are reproduced. In 82% of the cases in which
the age was known, these were young people from popular sec-
tors who exercised their right to social protest.

In Colombia, both denunciation and access to justice are
difficult due to fear of reprisals and the encounter with a le-
gal system that does not respond to social, administrative and
constitutional compliance needs®. This leads to many cases that

have not yet been clarified. However, there are some notable

6 These cases must be seen in the context of overall police violence
and impunity. The report Bolillo, Dios y Patria by Temblores
ONG (2024) documents 350 homicides by the security forces
between 2020 and 2022. In the first half of 2023 alone, there
were 68 cases of physical violence, 12 cases of homicidal violence,
and 5 cases of sexual violence. More than 40% of cases of physical
violence by the police occur in everyday contexts, such as moving
around and inhabiting public spaces. Sexual violence by the
police is registered in detention centres, such as the Police’s
Immediate Attention Centres (CAI). In the face of all this, the
same report states that impunity for all types of police violence
stands at 96%, and in the specific case of physical and sexual
violence, impunity is 100%.
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cases that have been prosecuted, such as that of Nicolds Neira’,
who was murdered by the Squadron in 2005 during a demon-
stration commemorating Workers” Day in Bogotd. These iso-
lated cases should not be misleading with regard to the cycles
of impunity and repetition of victimising acts by the National
Police and ESMAD / UNDMO. Thus, for example, the death
of Dilan Cruz on 23 November 20198, The various evidence,
including a detailed analysis by the organisation Forensic Ar-
chitecture, shows that Manuel Cubillos, captain of ESMAD
killed Dilan in a premeditated manner, with a cold-blooded
shot against a young man who, with his back turned, was seek-
ing refuge from a group of police officers who were attacking a
demonstration by residents. However, to this day, the case of
Dilan Cruz has still not had a single criminal conviction for the
responsibility of the State in these events.

Against this background, it is necessary to read the way in
which this squadron, and the National Police, gave war-like
treatment to social protest in the years of the social outbreak of
2021 and all the deaths and eye mutilations that ensued. As the
IACHR points out in its report, the ESMAD acted without
control, without any mechanism to verify its actions and with

total impunity (IACHR, 2021).

The organising process, the notion of victim and survivor
and the importance of collective action and social
mobilisation.
MOCAO emerged on the 9* of April of 2021 in the midst of
the protests that took place in the country over the various tax
reforms proposed by the government of Ivan Duque. Since its
foundation, its work has focused on the recognition that victims
and survivors of ocular aggression deserve from the Colombian
State. From being a small group, MOCAO has today become a
broad territorial network that encompasses and supports young
people in a large part of the country.

As a result of the dirty and brutal war that has ravaged
Colombia for years, social movements have been persecuted,

attacked, threatened, singled out and been targeted for stigma-

7 The case of Nicolds Neira is one of the most significant in the
struggle for human rights in Colombia. His case is currently
being sought to be recognised as a crime against humanity. In
2011 the 37th Administrative Court of Bogotd condemned the
State for action and omission, and ordered financial reparation
for his family. Source: “Nicolds Neira 16 years in your memory” .
https://www.justiciaypazcolombia.com/nicolas-neira/

8

Four years after Dilan Cruz was shot: Colombia looks in a
broken mirror (2023), El Pais. https://elpais.com/america-
colombia/2023-11-23/cuatro-anos-del-disparo-a-dilan-cruz-
colombia-se-mir a-in-a-broken-mirror.html.
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tisation, destruction and assassination. All these violent actions
against human rights defenders and civil rights defenders are
framed in a notion of a violent society and a dispute for power,
where some economic and military elites can use the state, soci-
ety and the community according to their particular interests.
The national strike of 2021 was initiated, among many things,
because of an unfair and arbitrary tax reform that benefited the
economic elites of the country. The main characteristic is that
although there may be some relatively institutionalised struc-
tures (such as the National Strike Committee) it was a systemic
movement, which shook all sectors and social strata: social and
popular movements, youth, peasants and workers, including
trade unions, territorial movements, indigenous and Afro-Co-
lombian peoples, Raizal and Palenquero, and urban commu-
nities and neighbourhood organisations, and, from there, the
points of resistance were key, as well as the feminist and trans-
gender movement, among others.”

The cruel and significant displays of violence exercised in
the 2021 demonstrations by the security forces against civil so-
ciety, which went around the world, marked a turning point in
the public recognition and visibility of the violent treatment
given to social protest in Colombia. Media pressure, the use of
social networks and the support of the international commu-
nity have led to progress in, for now, the recognition of these
acts as crimes against humanity. Some of the people who make
up this movement state that before the events of the social out-
break of 2021, exposing and denouncing the ESMAD and the
police forces was a motive for forced disappearance, torture,
harassment and persecution®. This is why the work of social or-
ganisations, human rights defenders and civil society in general
who seek justice, peace, freedom and constitutional guarantees
is so significant, considering that the State has the obligation to
provide security in the exercise of collective actions. The coor-
dination and support of international organisations is, in this
sense, fundamental.

It is in the face of this reality that the notion of victim and
survivor takes on a very significant relevance. Contrary to what
some sectors in the country may believe, the victim is also a vic-

tim of police forces, which makes them a victim of the state,

9 Estrada Alvarez, Jiménez Martin and Puello Socarris (2023) La
rebelion social y popular de 2021 en Colombia, elementos para su
comprension. Pg 30

10 Yuri Neira, Nicolds Neira’s father, had to flee the country due

to threats received as a result of seeking justice for the murder
of his son. Yuri Neira: A face of the struggle of victims of state
crimes (2018). El Espectador. https://www.clespectador.com/
colombia-20/conflicto/yuri-neira-un-rostro-de-la-lucha-de-las-
victimas- de-crimenes-de-article-article/
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which failed in its work and caused them significant harm. This
is evident in the cases of Daniel Bernal and Cristian Zarate,
members of MOCAO who have been formally recognised that
ESMAD acted unlawfully and recklessly. However, it could be
positive for the victim that this classification always contains
the nuance of “survivor’, since surviving implies an active ac-
tion of overcoming the adverse situation. In this way, MOCAO
is a social movement of victims who survived, who have been
overcoming and are increasingly overcoming their difficulties
in a more significant way, weaving networks within and outside
their territories and the country.

We do not want to end this section without mentioning
the importance of exercising the right to social protest: express-
ing one’s voice, denouncing what is illegal and fighting against
what is unjust cannot and should never have a fatal outcome.
And, in turn, it is the obligation of states to guarantee access to
these rights and to assume their responsibilities towards their
citizens.

Currently MOCAOQ continues to work on actions based
on the demand for access to justice, respect and care for human
rights, historical memory, art and culture. In 2023, we held the
first national meeting on Eye Trauma Victims in the city of Bo-
gotd and we are currently working on the organisation of the
first international meeting of Victims and Survivors of Eye Ag-

gI'CSSiOI’l. We are also carrying out memory and thcatre work!!.

Progress, initiatives and difficulties in the psychosocial
treatment of victims, survivors and their families.

Police violence and eye assaults are events that, due to their mag-
nitude, cause after-effects that accompany the affected individu-
als and their families for the rest of their lives. The consequenc-
es of shootings, attacks, sexual abuse, discrimination and other
forms of violence affect both in physical terms, due to injuries,
and in terms of psychosocial development, due to the impact
on the life project.

These difficulties are exacerbated by the situation of men-
tal health and access to health in Colombia, with overcrowd-
ed hospitals, state-run medical services with a very low level of
efficiency in medical care, and daily inequalities, violence and
corruption. In the face of all this, it is the initiatives of the sur-
viving victims and their families, together with the support of
some organisations that, out of good will and vocation, defend
and care for rights, that make it possible to move forward in
such challenging scenario. Eye injuries leave a series of seque-

lac that in most cases are progressive and worsen when there is

11 Teatro la Candelaria under the direction of Patricia Ariza,
Gabriela Pardo, Franko Vidal and Nohra Gonzilez Reyes.
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poor attention and care of the pathologies. The after-effects are
multiple: cognitive, psychological, physiological, motorical,
and social. The surviving victims live their lives, but they are
burdened with the after-effects of torture. Many testimonies
of victims/survivors of eye assault and police violence report
symptoms of anxiety, post-traumatic stress disorder, panic, so-
cial isolation and apathy, sometimes in all areas of life, but often
specifically with regard to social and collective mobilisation. In
many cases, this transcends into the most intimate spheres, hin-
dering contact with family and friends, as well as a negative im-
pact on self-perception, developing intense feelings of sadness,
anger or shame. Therefore, the consequences of these acts of
torture also represent public health issues.

But beyond this, we consider that the ocular aggressions are
acts of torture outside of detention'> (MOCAQ, 2023) since
we observe intentionality in the injuries and the production
of severe physical and psychological suffering by agents of the
State. As collectives that have been victims of torture by the
police, we ask that the State guarantee the rehabilitation and
reparation of victims/survivors with models that are compre-
hensive, not revictimising, promoted by institutions that value
diversity, respect human rights and comply with constitutional
guarantees. These are fundamental elements if progress is to be
made in terms of peacebuilding in the face of the crimes com-
mitted by the Colombian State forces. Likewise, the culture of
“justification” of the violence exercised by official bodies must
be exposed and denounced, since the media constitute spaces
where stigmatising messages against youth and the right to pro-
test are disseminated, and which also affect the way in which
they must deal with the aftermath and their mental health.

Psychosocial treatment must also include guarantees of
non-repetition, a progressive modification and eventual dis-
mantling of ESMAD/UNDMO and the construction of a so-
ciety that, from the grassroots, does not act aggressively in the
face of protests and demands from the population.

Context of actions in legal terms and the worrying
impunity in criminal matters

One of the great current legal challenges in relation to eye as-
saults is the significant number of cases that reach the military

criminal justice system" in Colombia, which not only are met

12 CSPP, MOCAO, CAPS (2022). https://defenderlalibertad.
com/wp-content/uploads/2023/03/Represion-en-la-mira-
final-1-1.pdf .

13 In Colombia, the National Police is part of the security forces
and crimes committed by the security forces are tried by the
military criminal justice system. Many cases of human rights

violations committed by the National Police are understood
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with impunity, but in the majority of cases, the files get lost or
disappear. This is despite the fact that, according to the Consti-
tution, the police is a civilian body'*. However, the police is at-
tached to the Ministry of Defence, as is the army, which has led
to its covert militarisation. The IACHR has repeatedly recom-
mended that it be attached to another Ministry in order to guar-
antee a civilian and human rights approach and to avoid any pos-
sibility of military perspectives in police actions, applying the
so-called criminal law of the enemy or the principles of war to
the citizenry. MOCAO, together with other international or-
ganisations and human rights organisations, insist that cases of
eye assaults be dealt with in the ordinary justice system and not
in the military criminal justice system.

In criminal proceedings, impunity is absolute. In a few cases
the evidence has been so clear that the justice system has had
to recognise the responsibility of the ESMAD, as in the afore-
mentioned case of Daniel Antonio Bernal®, injured in 2016,
shot with a tear gas grenade in his face directly, at a distance of
less than three metres, causing him to lose sight in his left eye'®.
Subsequent to this ruling that same year, a judge of the same
administrative circuit recognised the right of Cristidn Zérate",
injured in similar circumstances at the National University in
2019. It is important to point out that as a result of these sen-
tences, there were sectors of society that justified the ESMAD,
revictimising and judging both survivors. In Daniels case, he
was the target of insults and threats on social networks which
lead to him leaving the country for own protection.

In social terms, the sentences did not represent a significant
advance in the perception of demostrators in social media and
by certain sectors, nor on the need to educate on the right to
protest,.

Currently, several members of the movement, whom we do
not mention here out of respect for their privacy and for securi-
ty reasons, are taking legal action against the State, but they all
conclude that criminal action against the agents is null and void

as “acts of service” (see Temblores ONG “El Estado de la
Impunidad” https://tembloresong.gumroad.com/l/el-estado-de-
la-impunidad?layout=profile).

Article 218 of the Constitution
hteps://www.eltiempo.com/justicia/cortes/esmad-policia-
debera-responder-por-estudiante-que-perdio-u n-eye-760092
The Bogot4 circuit administrative court ordered compensation
and the 2023 ruling is considered the first in Colombia in which
a judge clearly held Captain Julian Cetina Rodriguez and the
ESMAD responsible for actions that violated the principles

of precaution and proportionality, and whose actions were

14
15

16

excessive, unjust and imprudent.
hetps://twitter.com/ZarateRudolf/
status/1704227601424814577 /photo/1

17
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or impossible due to impunity and the danger it poses to their
own security because of the connections between the police
forces and paramilitarism in Colombia. According to the in-
ternational mission of SOS Colombia, the paramilitary groups
“in some cases, acted in collusion with the security forces” and
there were armed civilians who perpetrated violent actions.
These connections put the victim at risk when denouncing the
aggressions'® . The support of the international community and
the coordination between social organisations in legal actions
and mutual support is fundamental in this sense.

Findings and requests from the movement.

MOCAO is made up of young people from the social outburst.
However, there is also a wide diversity of people in our move-
ment who are affected by this type of violence in other contexts.
Young people are more likely to be violated by law enforcement.
This makes the cycle of violence, repetition and re-victimisation
very difficult to break. For this reason, MOCAQO demands that
the Colombian State®

The immediate cessation of human rights violations by the
National Police and ESMAD / UNMDO against citizens
in the context of social protest, especially eye injuries.

Issue a public apology and generate commitments regard-
ing the non-repetition of human rights violations and eye
injuries.

Implement the necessary measures to guarantee justice
and reparation for all victims of human rights violations in
social protest, and especially for victims of eye injuries.
Carry out due investigations of members of the National
Police, ESMAD / UNDMO agents and armed civilians,
taking into account the chain of command in the exercise
of their functions

Promote a structural reform of the National Police, with
the binding participation of civil society, and especially of
the victims of violence exercised by National Police agents.
Ultimately, dismantle the ESMAD / UNDMO, as it is a
special unit that has historically violated the human rights
of the Colombian population.

We ask the Colombian State to abide by the recommen-
dations issued by the Inter-American Commission on
Human Rights on 7 July 2021, which address issues such as
the disproportionate use of force and the use of “less lethal”

weapons, ensuring compliance with the principles of pro-

18 https://www.swissinfo.ch/spa/polic%C3%ADa-
colombiana-dio-a-protesta-social-tratamiento-de-war-dice-
misi%C3%B3n/47010722

19 Full text in the report “Repression in the Spotlight”.
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portionality, legality and necessity that obey international
regulations.

Inform citizens about the protocols for action and the
possible health impacts of the use of “less lethal” weapons
during protests and withdraw weapons that put the lives
and integrity of demonstrators at risk.

Creation of a specialised programme focused on the care of
victims of eye injuries, with a non-revictimisingand human-
ising character, and with adequate funding. In this aspect
we insist on a differential programme to PAPSIVI®(as this
focuses on victims of the armed conflict) that treats vic-
tims of police violence -victims of the State, the Police and

ESMAD.

Furthermore, it is necessary to improve the coordination
of organisations within Colombia, but above all to articulate
international response networks given that there are situations
of eye injuries in many countries globally.

Finally, it is also important to call on society in general not
to discriminate against victims of eye injuries and any other ag-
gression that has caused them medical and psychosocial dam-
age. It is necessary to strengthen actions to raise social aware-
ness on this issue.

Conclusions

The aim of this text is to delve into ocular aggression as a prac-
tice that is part of the phenomenon of police violence, a state
crime that involves acts of torture with serious psychosocial con-
sequences for the surviving victims and their families, as well as
for society in general. In addition to this, the dimension of the
victim-survivor has been explored through the empowerment
that social, justice and memory processes produce in civil soci-
ety with repercussions for the transformation of the state and
police forces. In this regard, strategic litigation has been funda-
mental to the demand for rights and to establish points of rap-
prochement to the seemingly impregnable structure of impuni-
ty with which police forces still operate in Colombia. It is clear
that urgent reform is needed to guarantee the security of citi-
zens, access to and full exercise of rights, guarantees of repara-
tion, memory and non-repetition, and open dialogue between

the security forces and citizens. In this, social movements and

20 Programme of Psychosocial Care and Comprehensive Health
Care for Victims of the Ministry of Health and Social
Protection.

88

groups of victims and survivors play a fundamental role and it

is crucial that their work is adequately protected.
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Key points of interest:

e Lessons learned from the human rights and affected people’s movements when it
comes to systematising data, promoting strategic litigation on the issue, documenting
impacts and promoting advocacy actions.

e The role of survivor’s organisations is essential in providing mutual support and litiga-
tion and promoting guarantees of non-repetition.

Abstract

Introduction: Rubber bullets are projectiles whose use is potentially lethal. Between 1976 and 2017,
they have caused at least 23 deaths and dozens of injuries in Spain, many of them serious, with loss of
sight being the main type. In the period 2000 - 2020 alone, more than 40 people have been affected.
Methods: We review the legal framework, human impacts that go far beyond statistics and medical
and psychosocial approaches. Results: The paper focuses on key learnings in survivors” organisation,

the process towards the prohibition of these weapons and strategic litigation, forensic documenta-

tion and political advocacy.

Introduction

The use of kinetic energy projectiles in Spain, specifically the
use of rubber bullets, became widespread during the 1970s,
within the framework of the Franco dictatorship (1939-1975)
and the subsequent Transition period. It is, therefore, a pre-con-
stitutional anti-riot weapon, which has remained in use to the
present day, and for which there are no official records of the
total number of people killed or injured by these projectiles
(nor of any other type of weapon or police practice). The only
databases have been compiled by civil society, through news-
paper articles and reports by victims’ and human rights organ-
isations themselves. In this sense, it is important to note that
the data available does not reflect, in quantitative terms, the re-
ality of the problem which, far from the figures for other con-

texts, shows qualitative impacts, both individual and collective.

Since the beginning of the Transition, in 1976, and until
the last known case of serious injuries in 2017, rubber bullets
have caused at least 23 deaths and dozens of injuries, many of
them serious, with loss of sight being the main cause. In the
period 2000 - 2020 alone, more than 40 people have been af-
fected by the use of these projectiles (Iridia and Novact, 2021).
To these numbers, at least 5 people affected by foam bullets
must be added. A foam bullet, is a viscoelastic projectile that,
in some territorial contexts of the state, replaced rubber bul-
lets a decade ago.

Spain is a decentralised State, with common institutions
and 17 administrative territories - known as Autonomous
Communities - with varied executive and legislative powers.
This means that some of these regions have their own police
systems, regulated by the respective territorial governments
and parliaments. This is important insofar as there are dispar-
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ities within the same State as to what weapons can be used by
which police forces. In the case of kinetic energy projectiles,
the use of rubber bullets has been suspended by the parlia-
ments of Catalonia (Mossos d’Esquadra), the Basque Auton-
omous Community (Ertzaintza) and Navarre (Policifa Foral),
which since 2014, 2015 and 2017, respectively, have only used
foam projectiles.” However, the bodies with powers through-
out the State territory - National Police and Civil Guard, un-
der the command of the central government - can continue
to use them, wherever the bodies are employed, including the
aforementioned territories (Iridia and Novact, 2021).

For its part, there is no public access to specialised tech-
nical information on the use of different weapons, even if it
is requested through official channels of transparency and ac-
cess to information. Under the umbrella of national security,
the government prevents access to the protocols for the use of
these weapons, as well as the manufacturer’s recommendations
or other types of technical information, which can often only
be accessed through judicial procedures.

If there is one thing that all victims agree on, it is the need
to know the truth: who, how, why. Even more so when what
is observed is an institutional denial of any action that ques-
tions the police forces, where the official account exonerates
and sometimes even justifies, by means of the legitimate ful-
filment of duty, the police decision that tore the victims’ life
project in two. In this sense, although the judicial process can
be a key mechanism by which the victim can secure reparation,
partaking in this process to access truth and justice, on many
occasions it results in double victimisation, due to institutions
trying to deny, hide or discredit the story of the affected per-
son (including arguments that the victims put themselves in a
danger zone by going to a demonstration).

Although several of the most serious cases have been
brought to trial, (with the economic and emotional cost that
this entails for the person affected) to date there has been no
known conviction of any perpetrator for shooting rubber or
foam bullets. In only one case, that of Inigo Cabacas, who died
after being shot in the head in 2012, an Ertzaintza commander
convicted of the crime of manslaughter committed through
gross negligence, having failed to stop the police charge in
which the young man died. This is the only known conviction
for a kinetic energy projectile case (Iridia and Novact, 2021).

1 Itis important to note that in the case of Catalonia, foam bullets
were introduced in 2010 and coexisted with rubber bullets until
2014, when the parliamentary ban became effective. Therefore,
unlike in the Basque Autonomous Community and Navarre, foam
bullets did not replace rubber bullets.
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In this context, it is mportant to remember that the
Spanish state has accumulated 13 judgments by the Europe-
an Court of Human Rights for failing to properly investigate
allegations of torture and ill-treatment. Among the elements
that stand out in the judicial proceedings of these cases are: 1)
the impossibility of identifying the officer who fired the shot
and, consequently, of conviction; 2) the corporatism and lack
of accountability of police commanders, together with the ab-
sence of truly effective internal investigation mechanisms; and
3) the lack of specialised training and technical knowledge of
police forces and their weaponry on the part of the judiciary
(Iridia and Novact, 2021).

Despite the progress achieved in the parliaments of Cata-
lonia, the Basque Autonomous Community and Navarre, and
the various attempts and campaigns to promote the banning
of these weapons in the whole of Spain, the Ministry of the
Interior has repeatedly refused to meet this demand, which in
November 2022 managed to attract more than 200 signatures
from state and international organisations (Vargas Martin,
2022). For their part, the proposed ban has been highly crit-
icised by police unions, who have exerted strong pressure on
the state government through mobilisations and public state-
ments (Caballero, 2021).

In 2010, the first association of victims of eye trauma in
Spain was born. It did so in Catalonia, under the name of
Stop Bales de Goma, which would later become a national
platform. Two years later, new initiatives were also born, such
as Ojo con tu Ojo or the Ifiigo Cabacas Platform (Iaigo Go-
goan). The work of the networks of those affected has been
essential in the fight against police impunity. The testimonies
of those who dared to speak out have played a key role in pro-
moting public debate and promoting legislative changes, un-
der the auspices of organised civil society.

Data collection and systematisation as a mechanism to
denounce impunity.

One of the lessons learned during the years of struggle against
rubber bullets in particular, and against police violence in gen-
eral, is the importance of collecting and systematising as much
information as possible about the weapons and their compo-
nents, as well as the impacts they have on people. In the face of
an institutional discourse that denies those affected the truth
of what happened, the documentation and systematisation of
data becomes a key tool in the struggle for their story.

In relation to the first question, since the creation of Stop
Rubber Bullets, we have been deeply struck by the little or no
public information that existed about these projectiles, as well
as about their regulation, both in Spain and in the rest of the
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world. In fact, during all the years prior to the creation of Stop
Rubber Bullets, the general idea was that if you had been shot
at a demonstration it was because you were doing “something”
Therefore, a key objective as an organisation was to change this
preconceived idea and make visible the problem of the use of
kinetic energy projectiles, within the framework of the right
to protest and the use of public space.

Thus, the collective began the task of compiling press ar-
ticles and studies published on the internet, with the means
available and little technical knowledge on the subject. After
months of work, in 2013 the report The use of rubber bullets
by the Mobile Brigade of the Mossos d’Esquadra (Mossos d’Es-
quadya police)(Stop Balas de Goma, 2013) was published to
begin to shed light on an opaque area. The purposes of this re-
port were several. On the one hand, it aimed to inform about
who the collective was and what it was asking for: the pro-
hibition of the use of rubber bullets by the Catalan regional
police, the Mossos d’Esquadra. On the other hand, it aimed
to have communications material that would allow the public
to be aware of the danger of this weaponry, as well as to make
a public record of an initial unofficial count of the number of
people affected in the state, both those killed and those seri-
ously injured.

In the same report, the campaign “Municipalities Free of
Rubber Bullets” was announced, which consisted of asking
local councils to take a stand against the use of kinetic ener-
gy projectiles in their territories. The document also warned
about other common police practices of the Mossos d’Esquad-
ra. Responsibility was no longer limited to the police officer
who fired the shots, but denounced the complicity of an entire
system: i) the use of disproportionate violence by the different
police forces; ii) the lack of visibility of police identification
numbers, which made it impossible to know who was respon-
sible for each action; and iii) the lack of control and account-
ability mechanisms for police actions. In short, the impuni-
ty enjoyed by the agents, both because of police corporatism
(nobody sees anything or knows anything) and because of the
complicity of the rest of the State, i.c. the judiciary and the
political parties. The report ended with an analysis of their ef-
fect in some countries where the use of this type of weapon is
known to exist (Stop Balas de Goma, 2013).

The document was sent to anti-repression groups and hu-
man rights associations in order to join forces and generate
a public debate that would put pressure on the Catalan gov-
ernment and the regional parliament to ban this riot control
equipment. One of the most striking features of this phase was
the lack of information on the matter available to the parlia-

mentary groups. The report (incomplete, taken from news-
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paper archives and web research) was the most extensive and
detailed they had ever seen on rubber bullets. At this point
it also became clear what enormous power the police unions
wielded (and still wield) in influencing what weapons they use
and what the protocols should be.

Despite everything, the report was useful. Many people
began to become aware of the danger of this weaponry and
it was another element that prompted the banning of rubber
bullets in Catalonia in 2014, as described in the following sec-
tions. However, the Parliament’s ban on the use of rubber bul-
lets only applied to the Catalan regional police, not the state
police, which allowed the National Police to use rubber bullets
again in October 2017, in the context of the referendum for
the independence of Catalonia (Maldita.es, 2019).

Faced with the impotence of seeing that after all the work
and struggle carried out, the use of rubber bullets led to a new
victim in Catalonia, Roger Espaiiol (Solé Altimira, 2017), it
was necessary to resume the campaign, this time with a state-
wide scope. With this aim, Stop Balas de Goma, Ojo con tu
Ojo, Iridia - Centre for the Defence of Human Rights and
Novact - International Institute for Nonviolent Action joined
forces to carry out a triple-task: research, strategic litigation
and political advocacy.

The lessons learned showed that it was essential to have
data both on the weapons used by the different state police
forces and on the victims that their use had caused. But even
more so, it was essential to qualitatively assess the physical
and psychological impact on people, both from the individu-
al perspective of those affected and the collective perspective
of society as a whole, within the framework of the exercise of
fundamental rights. To achieve this, the report Stop Balas de
Goma (Iridia, Novact, 2021), an analysis of the impact of the
use of these projectiles in Spain between 2000 and 2020, was
carried out.

The document lists a total of 40 people affected by rubber
bullet impact in the period in question, 37 men and 3 women,
whose average age was around 30 years old. The investigation
highlighted particularly serious cases, such as the death of Ifii-
go Cabacas and the 14 people who drowned while trying to
swim to the shores of Tarajal beach (Ceuta) in 2014, while the
Guardia Civil fired rubber bullets and other anti-riot equip-
ment.

The report highlighted that several of the rubber bullet in-
juries, in addition to border and protest contexts (strikes and
demonstrations), also occurred in the context of football cel-
ebrations. It also revealed that, despite the fact that UN regu-
lations (OHCHR, 2020) prohibit shooting at the head, neck,

chest and groin, more than half of the victims documented in


about:blank
http://Maldita.es

STOP RUBBER BULLETS

Franquesa et al.

Spain who received a direct hit to the body (18 people) were
shot in the head area. Five others were hit in the trunk. In these
cases, the eye perimeter was the most affected area, occurring
in 11 of the 18 cases. Of these, 7 ended up with mutilation of
the eyeball and 4 with loss of vision.

After the publication of this investigation in 2021, despite
its presentation in the Congress of Deputies, with the support
of more than 200 organisations calling for its prohibition
(Martin, 2022), the use of rubber bullets continues in Spain.
The images, testimonies, journalistic reports and investigations
surrounding the Melilla Massacre of 24 June 2022 continue to
highlight their improper use. On that day, at least 23 people
were killed, according to the official version; a figure that rises
to 40 according to the human rights organisation Caminando
Fronteras. The lack of response and investigation by the state
has made it impossible to know the impact of the use of these
projectiles on what happened (Amnesty International, 2022)..

Strategic litigation as a tool for social transformation.
Strategic litigation is multidimensional, multidisciplinary,
multi-stakeholder, and composed of several stages (Open So-
ciety Justice Initiative, 2018). On the one hand, there is the le-
gal dimension, with fairly narrow margins, although not with-
out imaginative options. On the other hand, there is everything
that happens outside the procedure, although related to it.

A fundamental aspect in this type of case is to acquire
technical knowledge about how police forces work, what their
structure is and everything that can be known about the reg-
ulations on the use of force and the type of weapons and am-
munition used. Without this, it is very difficult for cases to
succeed, for many reasons. This requires studying police pub-
lic order operations, ascertaining their patterns of action, how
they are positioned on the ground and how they move. Images
provide very valuable information that you have to learn to
observe. For example, whoever is in command normally has
a privileged position to be able to have a peripheral view and
give the appropriate orders, which means that they are most
likely to be behind the police cordon, often with their visor
raised to have a better field of vision, etc. Identifying who is in
command is important because they are responsible for what
the officers in their charge do, not only technically, but also
criminally.

In this sense, the case of Roger Espafiol, who suffered an
eyeball burst by a rubber bullet in Barcelona in 2017 at the
hands of a National Police officer, may be illustrative in this
regard. The moment of the shooting was recorded on video
by several journalists, so it was possible to distinguish the of-

ficer from the cordon that had caused the injury. However, as
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National Police officers do not have an identification number
on their front torso, it was impossible at first glance to iden-
tify which of the officers was the perpetrator. Nonetheless,
resources were put into analysing the images carefully and spe-
cialist advice was received about police clothing. These efforts
paid off in the end. In fact, the officers looked the same, but
they were not: some of them?” wore one glove, others wore two;
some officers wore a cap hanging on the left side, others on the
right side; some wore a knee pad, others two or none... Thus,
knowing how many officers were in that operative group?® ,
watching the images of the scene over and over again, sepa-
rating them by moments, individualising each officer, it was
possible to identify the identification number of the police of-
ficer who shot Roger Espanol and his commanders. . The trial
has not yet taken place, and the outcome is uncertain, but the
proceedings are directed against a single officer as the perpe-
trator of the shooting and his superiors (Europa Press Nacion-
al, 2023). This is much more than has been achieved so farina
rubber bullet procedure in the Spanish State. Never before has
a cap, a glove and knee pads been so decisive.

The case of Roger Espafiol also serves to illustrate that a
lawsuit can have several objectives, to be achieved at different
stages. He was injured by the National Police, a force that had
not acted in the context of public order in Catalonia for years
because currently the Mossos d’Esquadra, the autonomous
police force, has the power to do so in this territory. On 1 Oc-
tober 2017, they acted as judicial police in an operation that,
together with the Guardia Civil, caused more than a thousand
people to be injured*, with images of police violence that were
shared around the world (BBC, 2017), raised concerns and
criticism from numerous human rights organisations® and

much social rejection. Despite being a different police force,

The officer who fires the rubber shotgun is called a “bocachero”
because “bocacha” is one of the components of the weapon.

In all police forces in the state, officers operate in small units or
teams - between 6 and 8 officers per unit. It is essential to have
a list of the officers in action, with their identification numbers,
hierarchical superiors, the “bocacheros’, the “escuderos’, etc., is an
essential issue.

Data on the repression of 1 October. Department of Equality and
Feminisms of the Government of the Generalitat de Catalunya.
Retrieved 15 February 2024, from https://igualtat.gencat.cat/
ca/ambits-dactuacio/drets-humans-i-igualtat-de-tracte/dades-
loctubre/

Among others, the Council of Europe’s Commissioner for
Human Rights called for an investigation into the police charges.
Efe. (2017, October 9). The Council of Europe asks the Interior
to investigate the police action on 1-O. Publico. https://www.
publico.es/politica/comisario-derechos-humanos-pide-interior-
investigue-actuacion-policial-del-1-0.html
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his case contributed greatly to getting Mossos d’Esquadra to
change its identification system in the context of public order.
For two years, in every public intervention on the issue, the
organisation representing him pointed out that the Mossos
d’Esquadra also did not have identification number on the
front. This meant that there would also be impunity if it had
been them who had fired a projectile. The aim of human rights
organizations was to create a public perception that a basic
control mechanism had failed and that this was unacceptable.

In November 2019, after some highly controversial joint
actions by the Mossos d’Esquadra and the National Police, in
which the difficulty of identifying the agents of both bodies
became evident, a window of opportunity was taken advan-
tage of by human rights organisations and social movements
to exert pressure. Evidently, it was also essential that there were
patliamentary representatives sensitive to the issue who want-
ed to take up these demands, which is not always the case.®
On 12 November 2019, Motion 128/X1I of the Parliament of
Catalonia was approved, on the actions of the police,” which
urged the Catalan government to, among other things, “es-
tablish a new type of identification visible from the front and
from behind, also on the helmet, from a safe distance and with
a short, casy-to-remember code” (Colomer, 2020).

Indeed, one of the biggest obstacles when dealing with
institutional violence is the extensive opacity of police forces,
not only about who has done what or what orders have been
given, but also about the type of weapons and ammunition
they use and the very regulations that govern them, if they
exist. Spain is far from achieving international standards,® al-

Parliamentary advocacy can be very effective when a parliamentary
group takes up the demands of civil society and acts as a
counterweight to the Executive. In this sense, the more a certain
narrative or framework is established in public opinion, the more
plausible it is that parliamentary groups will take it on board.

It can be consulted at the following link: https://www.parlament.
cat/web/activitat-parlamentaria/mocions/index.html?p_
pagina=21

According to the UN Less Lethal Weapons Guidance, “States
and law enforcement agencies should be transparent about
their regulation of the use of less lethal weapons and related
equipment, as well as the policies and criteria for their lawful
use. This transparency should include information on the risks
associated with the use of such weapons and other equipment.
Guidance provided by manufacturers on the risks associated
with the use of their less lethal weapons should also be subject
to such transparency requirements. Wherever possible, States
should consider consulting the public before acquiring new types
of less lethal weapons, and law enforcement agencies should
be transparent about the types of weapons available to them”
(OHCHR, 2020).
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though there are notable distinctions depending on the police
force in question.

To counteract this opacity, networking is essential, shar-
ing information and experiences with people and groups from
other parts of the world, especially when dealing with such a
specialised subject as police weapons. In another of Iridia’s cas-
es of projectile eye injury, from the year 2021, the technical
knowledge of Omega Research Foundation marked a turning
point. Following its indications, the court was asked to request
from the police force, the Mossos d’Esquadra, the indications
of the manufacturer of the weapons and projectiles, the risk
analyses carried out by the police force or department itself be-
fore acquiring the equipment and the information and train-
ing that the agents receive about it.

Once the manufacturer’s instructions for the SIR-X pro-
jectile, the most damaging of those used by the Mossos d’Es-
quadra, had been obtained, it became clear that the police
instructions did not even respect such an important point as
the distance at which the projectile could be fired. The man-
ufacturer clearly states that the kinetic energy is greater than
120] when the distance is less than 30m, which entails a risk of
“serious damage such as lacerations, cranioencephalic trauma,
rupture of the spleen, liver or heart, closed thoracic trauma,
internal haemorrhages.” However, despite the strictness of
the indications, the Mossos d’Esquadra protocol allowed the
projectile to be fired from a distance of 20 metres. The person
in question had been shot at 22 metres, which resulted in the
bursting of his right eyeball. Making it public that the police
force was not even respecting the manufacturer’s instructions
had a high communicative and therefore political impact. It
happened, moreover, while a new parliamentary commission,
the Study Commission on the Police Model (Europa Press
Catalunya, 2021), was taking place. As a result of the advoca-
cy work, among the conclusions of the Study Commission on
the Police Model, approved on 2 December 2022, the Depart-
ment of the Interior was urged to withdraw the SIR-X from
the police force, among many other asks. Likewise, in the revi-
sion of the October 2023 protocol for foam launchers, the De-
partment of the Interior has modified many aspects, including
the firing distance. According to the protocol itself, “in order
to establish this safety margin, the recommendations reflected
in the Expert Opinion of the Omega Research Foundation on
the Protocol of the Mossos d’Esquadra in the use of the SIR-X

projectile have been taken into account.”™

9  SIR-X qualification test report provided by the manufacturer of
the SIR-X projectile, B&T AG, Table 6.1, p. 22.
10 Opucit, p. 7.
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In conclusion, strategic litigation can be a very effective
tool for combating impunity and generating positive change,
especially if it is the result of joint, coordinated work from dif-
ferent disciplines. It also has obvious risks, such as the re-victi-
misation of the affected person, establishing harmful judicial
precedents, or even generating public rejection of the specific
issue. The intended outcomes must be carefully considered,
learning from the organisation’s own and other’s mistakes, in
order to minimise potential negative outcomes and amplify its

positive ones.

Measuring impact: Some thoughts on how medical/
psychological documentation has been done.

Litigation work in general, and strategic litigation in particular,
requires a process of psycho-legal accompaniment and, in some
cases, a process of forensic documentation based on the Istan-
bul Protocol (see, for further information, an in-depth analy-
sis and practical guidance in the Editorial in this same issue).

We speak of psycho-legal work as a team effort of all the
parties involved in the case. The complainant victim, the legal
organisation that represents them and the psychosocial team
that accompanies them at all stages of the process must work
in a coordinated manner, secking to maintain a consistent line
that respects the wishes of the person affected, provides infor-
mation that allows them to make decisions and supports them
at critical moments and times of particular difficulty. If, in ad-
dition, it is strategic litigation, advocacy and social commu-
nication organisations and victims™ organisations themselves
should be involved.

Expert evidence is a fundamental element of this strategy.
They are not a substitute for the body of evidence (ballistics,
photographic, image analysis etc.), but they are an important
element in the documentation of the case. The assessment of
an eye mutilation by less lethal weapons has some particular-
ly complex elements, but we would like to emphasise that the
assessment must be multidisciplinary, including, depending
on the case, the assessment of a traumatologist or maxillofa-
cial surgeon, an ophthalmologist, a general practitioner and,
of course, a psychologist or psychiatrist. In addition, the per-
son’s situation changes a lot over time. An assessment carried
out prematurely will fail to capture the permanent sequelae or
damage to the life plan, which are essential elements. But an
assessment carried out a long time later may make invisible the
acute suffering of the victim, the painful process of adaptation,
the different surgeries and post-operations that may have tak-
en place and the post-traumatic and bereavement symptoms.
For this reason, it is important to plan work in which there

is an initial interview within a relatively short period of time
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after the event, to ensure that all information is collected as it
occurs, and to update and reassess the report periodically, for
example, every six months.

The interview must take into account the inherent diffi-
culties in remembering, derived from the generally confusing
context of the situation, the head injury itself and the dazed
state and loss of vision, as well as the psychologically trau-
matising nature of the events. In addition, as a result of the
vision problems, the person may have problems performing
tests or filling in questionnaires. It is important to plan several
appointments and to plan them in good time to ensure a trau-
ma-sensitive expertise.

Unlike in other assessments of ill-treatment and torture
in psychological and psychosocial assessment, elements of
non-clinical harm can be much more relevant than elements
of clinical harm. By non-clinical harm we refer to those things
that do not correspond to a diagnosis, but are more profound
or existential elements: aesthetic harm, deterioration of emo-
tional life and relationships, loss of work, economic and study
opportunities, difficulties during the first months in main-
taining autonomous activities (shopping, cooking, moving
around, driving, cycling or other means of transport, practis-
ing sport, etc). There is a profound change in identity and peo-
ple generally see their lives disrupted in many ways. There is
damage to the life project. These are elements that the Istanbul
Protocol contemplates that can be included in an expert as-
sessment and that should be explored with tact and sensitivity.

In some cases, as part of the expert assessment itself, the
team itself provides psychological support to the victim. In
other cases, the support is provided by the legal organisation.
In any case, it is important that this process is empowering
for the victim and that the political agendas of human rights
organisations, or even victims’ organisations, do not override
the will of the victims themselves and respect for their medical
and psychological time, as well as their willingness to be more
or less involved in the legal process. Only then is it possible to
ensure that forensic assessment processes have a therapeutic,
restorative value in themselves, regardless of the final outcome
of the process.

Finally, it should be noted that it is possible to pursue ad-
ministrative complaints independently of criminal proceed-
ings. In this case, the perpetrators are not convicted, but fi-
nancial reparation is obtained from the State. In Spain, some
resolutions have been achieved in this sense, with very variable
amounts from one case to another. In this case, the forensic re-
port has very different characteristics to the criminal report, as
it is a question of accrediting the moral damage, the aesthetic
damage and the level of disability caused by the mutilation.
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These will be subsequently quantified by the legal team, adding
other criteria (loss of earnings, loss of property, health expens-
es, etc.) which vary from country to country.

The importance of this type of process is twofold: on the
one hand, although the officials involved are not convicted,
the measure of financial reparation is a direct recognition of
the responsibility of the state as perpetrator. In addition, it
constitutes much-needed financial support for people who,
for the most part, have not only lost their jobs, but also have
significant difficulties in finding another, who sometimes
have to face very high healthcare costs, especially in countries
where healthcare is private, and who may require investment

in adapted living environments.

Victims with their own voice, social movements and
human rights organisations: articulation, solidarity and
mutual support.

One of the key elements in the fight against impunity is the
creation of support networks and meeting places for those af-
fected. These are born out of the need to help each other in the
face of common difficulties and the lack of a comprehensive
response and reparation from the institutions that have caused
them such serious harm. This is how, in Spain, the voices of so-
cial movements and organisations of those affected were born,
such as Stop Balas de Goma, Ojo con tu Ojo or the Inigo Cab-
acas platform, among others.

Specifically, in Catalonia, following an increase in the
number of victims mutilated by rubber bullets since the 2000s,
the Stop Bales de Goma Association was created in 2010, a
platform to support and demand support for people attacked
by the police and with serious eye trauma. Pursuant to a shared
need to create a network and join forces in the face of police
impunity, and after the difficulties they encountered in ob-
taining justice and reparation, they forged a community with
other like-minded organisations, expanding their collective
experience with the different cases and changing the repressive
experience for friendship, resilience and positive activism.

Nicola Tanno, Jordi Naval, Oscar Alpuente and Jordi Sal-
lent, all of whom were mutilated in 2009 during football cele-
brations, together with Carles Guillot, who lost an eye in 2001
during the attempted eviction of an occupied social centre in
Barcelona, founded the association with the aim of raising
awareness of police violence and impunity and trying to erad-
icate it, as well as to ban rubber bullets and all other kinetic
energy projectiles. In response to this premise, Stop Balas de
Goma began to organise initiatives and activities to inform the
population and took their voice to the Catalan Parliament to
have the use of kinetic energy projectiles banned.
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Subsequently, in 2012, as a result of different police inter-
ventions and the use of rubber bullets, there were again vic-
tims, one of whom died, Ifiigo Cabacas (Gémez, 2022), as well
as several people who sustained eye trauma injuries and serious
and irreversible lifelong consequences: Angelo Cilia, Xuban
Nafarrete, Consolacién Baudin, Aingeru Zudaire and Ester
Quintana. Remembering each of the victims and mentioning
them is important to guarantee the rights of those affected by
police aggression, which are the basic rights of all of them to
obtain truth, justice, reparation and guarantees of non-repe-
tition.

The case of Ester Quintana and the ban on rubber bullets in
Catalonia

Ester Quintana became the first known woman to be maimed
by a rubber bullet in Spain. On 14 November 2012, she went
out to demonstrate in Barcelona, as part of a general strike
against social cuts, when a kinetic energy projectile fired by
agents of the Mobile Brigade of the Mossos d’Esquadra caused
her ocular and facial trauma, as well as significant physical and
psychological sequelae resulting from the aggression and the
subsequent process.

Her case had great social and media repercussions in the
networks and on television, as a result of the various images
that circulated about what had happened. The response of the
administration, however, was contrary to the expectations
of the victim and her family, denying the facts and taking no
interest at any time in her state of health, as well as evading
responsibility with multiple versions of the facts, based on
the police report drawn up by the same officers involved. The
official versions were contradicted one after the other by the
videos broadcast by the media, which showed images of the
officers shooting from positions which they denied.

The case was brought to court in criminal proceedings
against two officers who were acquitted, as no superior officer
or internal investigation revealed who fired the shot, and even
the type of projectile fired: rubber bullet or foam. It is impor-
tant to note that before the trial, Ester was compensated by the
Catalan government’s insurance company, thus acknowledg-
ing that her injury was the result of a police operation. How-
ever, her aesthetic after-effects and her emotional impact were
assessed as if it were a traffic accident.

The trial of the well-known “Quintana Case” was subject
to strong social pressure, which led to the dismissal of the
chief commissioner of the Mobile Brigade and of the head of
the Catalan Government’s Interior Ministry. The then Direc-
tor General of the Police resigned. This social pressure came

largely from Ester’s own entourage, who were very dismayed
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by what had happened and on the very night of the events
made a public call to collect all possible recordings and wit-
nesses. A few days later they were already organised through
the Ojo con tu Ojo Platform, which channelled an immedi-
ate response of support, highlighted the dangerous nature of
the projectiles, denounced police impunity and institutional
violence, as well as the lack of willingness to investigate and
clarify what had happened.

If everything had been entrusted to the legal process, the
result would have been highly revictimising and very ineffec-
tive in terms of change. However, from minute zero it was
borne in mind that the battle was being fought, above all, out-
side the courts: in the media, in the work with social and hu-
man rights movements, in mobilisation in the streets, in meet-
ings with parliamentarians, in campaigns on social networks,
in the systematisation of information and data collection, and
in giving the people affected a voice of their own.

From this perspective, from Ojo con tu Ojo, and with
Ester at the centre, many campaigns were promoted to raise
public awareness and denounce the facts. It began with an
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audiovisual statement called “Losing an eye”,"'which called on
the Catalan government to carry out a real investigation and
admit its responsibility. At the same time, a logo with visual
impact was created as the hallmark of all campaigns and activ-
ities. One of the most prominent was a call for citizens to have
their photo taken with an eye patch as a symbol of solidarity
and denunciation. Thousands of people disseminated their
photos on the networks, including prominent professionals
from culture, the arts and the media (Sust, 2012), managing to
increase social pressure.”?

This mobilisation was key in raising awareness and pro-
moting public debate, as well as increasing awareness of the
policy changes needed to improve police accountability and
non-repetition.

In 2013, a parliamentary commission was created to study
and analyse the model of security, public order and the use of

riot control equipment. This committee played a key role in

11 The campaign can be consulted at the following link: https://
www.youtube.com/watch?v=ksm7f3eylbc

12 Detailed information and videos of the organised initiatives can
be found on the website https://www.ojocontuojo.org/.
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promoting social debate on what happened, as well as listen-
ing to the voices of experts in the field, who appeared before
parliamentary representatives. Undoubtedly, one of the most
outstanding interventions was that of the ophthalmologist
Estrella Ferndndez, who compared the eye mutilations caused
by rubber bullets to war wounds. The appearance of the peo-
ple affected, among them Nicola Tanno and Ester Quintana
herself, were also essential in order to convey to political deci-
sion-makers the need to prohibit this police weaponry.

Finally, in November 2013, the Catalan Parliament ap-
proved, among other measures, the prohibition of rubber bul-
lets, which came into force in April 2014, and the elaboration
of a reparation protocol for victims. A year after the events, the
Catalan government announced that it would introduce im-
portant changes, such as the incorporation of the Police Oper-
ational Number (NOP), an alphanumeric code, which all riot
police officers had to wear visible at all times on the back of
their anti-trauma waistcoats, in order to facilitate their iden-
tification. Undoubtedly, Ester’s case catapulted the work that
had been initiated at the beginning of the millennium by the
collectives of those affected and different social movements
denouncing repressive police practices and their impunity. In
a way, her case established a social consensus on the need for
no one to suffer in a similar situation ever again.

Despite this, rubber bullets continue to be used by other
state police forces, such as the National Police and the Civil
Guard, so that the number of people affected has continued
to grow (the cases of El Tarajal in 2015 and Roger Espaiiol
in 2017). In turn, foam projectiles have already caused, in ter-
ritories such as Catalonia or the Basque Autonomous Com-
munity, injuries and sequelae just as serious as rubber bullets

(Iridia, 2023).

What are the demands of the victims’ collective?

Stop Balas de Goma works to denounce a system that does not
work and to promote change, bringing social cohesion to the
population, raising public awareness, promoting participation,
creativity, a sense of justice and solidarity. From this point of
view, there is consensus as an organisation to demand the real-
isation of the right to truth, justice, reparation and guarantees
of non-repetition for those affected by police violence. This im-
plies an individual dimension, but also a collective one, related
to the exercise of fundamental rights of all citizens.

Under this premise, a fundamental pillar is the demand to
ban rubber bullets and other kinetic energy projectiles -such
as foam- used by the Security Forces and Corps, given their
potential for injury, even death. In the specific case of rubber

bullets, moreover, we are talking about a projectile whose tra-
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jectory is uncontrollable and indiscriminate, which does not
comply with international human rights recommendations and
standards and which puts the physical integrity of citizens at
risk, as well as the exercise of fundamental rights. In this regard,
it is important to remember that the use of kinetic energy pro-
jectiles for the purpose of punishment, retaliation or discrimi-
nation can be considered torture or cruel, inhuman or degrad-
ing treatment, according to the definition of the Convention.

In short, we are talking about an obsolete weapon that can-
not meet the minimum standards of accountability required
by international norms in this area. The traceability mecha-
nisms are not sufficiently effective, nor do they make it possi-
ble to clearly establish which agent used them and under what
circumstances. Likewise, the lack of clear identification on the
uniforms of the agents makes it difficult to establish respon-
sibility in cases of malpractice, and it is often not possible to
identify the agent of the authority responsible for a dispropor-
tionate use of force, especially in the context of protests. It is
therefore essential to promote the correct identification of all
anti-riot police officers on the front and back of their visible
parts, as well as on the sides of their helmets, in order to be able
to read their identification number from 360 degrees.

Another of the collective’s objectives is the fight against
impunity and repression. Against this backdrop, the need for
an independent and external mechanism for investigation and
analysis of police actions is particularly emphasised as a tool to
combat excessive use of force, torture, ill-treatment or deaths
in custody, due to the failure to adequately investigate, prose-
cute, convict and punish the police officers responsible. The
obligation to investigate effectively and thoroughly to ensure
this accountability is clearly recognised in international and
regional treaties binding police forces'. As is the need for ef-
fective remedies for reporting rights violations.

An independent mechanism presupposes a specialised
body with a mandate to monitor the functioning of police in-
stitutions and the actions of its members. This means studying
violations of rights, recommending good practices, identifying
patterns of behaviour or recurrent practices that are not in ac-
cordance with the police code of ethics or existing rules and
regulations, and proposing corrective or preventive measures.

Likewise, the group questions the existing police mod-
el as repressive and outdated, with significant shortcomings.
Changes are needed to adapt the security forces and their

methods to the current needs of citizens.

13 Including the Convention against Torture, the International
Covenant on Civil and Political Rights and the European
Convention on Human Rights.
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Finally, from a logic articulated with human rights organ-
isations, the need for the administration to offer comprehen-
sive and specialised attention to victims of human rights vio-
lations in the context of the use of force is also promoted. The
objective is for the administration to assume responsibility for
what happened and to link itself to the process of integral rep-
aration for the affected person, independently of the criminal
responsibility that may arise from these events. In this process,
in addition to the principle of the centrality of the victim, the
principle of effective participation is required, so that the de-
sign and implementation of this public policy takes into ac-
count the needs of the people affected and the experience of

human rights organisations.
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Abstract!

Introduction: Prisons in Latin America are often described as violent and lawless places. This article
analyses the Chilean case. We want to find out how complaints of ill-treatment are investigated if
the victim is in prison. Our hypothesis is that the response to the phenomenon, both in the prose-
cution of the perpetrators and in the protection of its victims, does not take into consideration the
guidelines established in international standards, especially those contained in the Istanbul Proto-
col. Methods: We analysed a total of 124 complaints of ill-treatment filed by the Chilean National
Human Rights Institute (INDH). Results: An excessive amount of time elapses between the alleged
ill treatment, the filing of complaints, the use of protective measures, and the termination of the
cases. There are serious deficiencies in the investigations carried out by the Public Prosecutor’s Office,
and therefore, most of the complaints are not clarified and end up being shelved. We conclude that,
through both the actions of the judges and the prosecutors in the processing of the complaints, when
it comes to investigating acts of ill-treatment inside Chilean prisons, the standards of the Istanbul

Protocol are not met.

Keywords: torture; ill-treatment in prison; Istanbul Protocol
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Introduction

The Chilean civil-military dictatorship (1973-1990) showed
that the border of the prohibition of torture was movable. The
dignity of those who held power was worth more than the dig-
nity of those who were deprived of it. We find evidence of this
in the report of the National Commission on Political Prisoners
and Torture - also known as the “Valech Commission™ (here-
inafter Valech Report). The report contains a detailed analy-

2 In honour of Bishop Sergio Valech (1927-2010) who chaired the

Commission.
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sis of the different forms of torture used during the last Chil-
ean dictatorship.

Even though this authoritarian period ended more than
30 years ago, its ramifications can still be felt. As the United
Nations Special Rapporteur on Torture Alice Jill Edwards put
it: “The period of Pinochet and the torture that was perpetrated
left deep imprints on the bodies and minds of all Chileans, even
though many of them are now born since the dictatorship and
have no living memory of it” (United Nations, 2023, p. 14).

The transition to a government ruled by democratic princi-

ples did not mean that automatically all forms of ill-treatment

@& C BY-NC-ND 4.0, 2020, International Rehabilitation Council for Torture Victims.
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disappeared. Chile is still struggling to move towards a modern
state based on solidarity and democratic rule of law. This re-
quires overcoming the traces of institutional culture that still
today allow the practices of ill-treatment to be protected in var-
ious State institutions.

In this context, prisons’ are the place where the state de-
ploys its maximum intensity of power and resorts to force in
its most diverse expressions. A central element of protection
is the absolute prohibition of torture or other forms of cruel,
inhuman, or degrading treatment. It is the duty of the state and
its agents to guarantee security inside prisons. In addition, the
prison system must be prevented from aggravating the “inher-
ent suffering” of imprisonment (Nelson Mandela Rules, 2015,
Rule 3). Nevertheless, prison conditions in Chile are seriously
lacking in infrastructure, health care, social reinsertion, among
others (INDH, 2017, 2018; UDP, 2015; CPT, 2022, p. 15;
United Nations, 2023). In some prisons, and according to the
United Nations Special Rapporteur on Torture Alice Jill Ed-
wards, the lack of adequate outdoor space and over-crowded
dormitory rooms, can be considered inhuman or degrading
treatment. (United Nations, 2023, p. 19).

One of the most serious problems is the victimization rates
registered inside the penal precincts. Studies indicate that
38.7% of inmates report having suffered physical abuse by pris-
on guards, 44.4% psychological abuse, and 1.2% report having
been victims of sexual abuse by an official (Espinozaetal., 2014,
p- 265-270). On a comparative level, a prison survey (2013) in
six Latin American countries showed that Chile is the country
where most prisoners report being beaten inside their prison
(around 26%). Of these, 66% claim that prison staff was re-
sponsible for the beatings (Sinchez & Pifol, 2015, p. 33). The
National Institute of Human Rights (INDH) found in 2017
that 17.5% of prisons had inmates injured by prison staff and
37.5% had complaints of ill-treatment (INDH, 2018, p. 125).

If ill-treatment occurs, states have an obligation to inves-
tigate and punish it.* There is no exception for the prison sys-

tem.> Persons deprived of their liberty are considered to be a

3 In the text we refer to prison as encompassing different types of
detention centres, such as Preventive Detention Centres (C.D.P.),
Female Penitentiary Centres (C.P.E), Penitentiary Compliance
Centres (C.C.P.) (including Education and Work Centres
(CET.)), Open Centres, Agricultural Centres, Penitentiary
Complexes (C.P.) and High Security Special Units (UE.A.S.),
all of which are under the control of the Chilean Prison Service
(Gendarmeria de Chile).

Arts. 1 and 6 of the Inter-American Convention to Prevent and
Punish Torture; Convention against Torture, arts. 4, 12 and 16.
Art. 5 para. 2 of the Inter-American Convention to Prevent and
Punish Torture expressly states that “[n]either the dangerousness
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particularly vulnerable group requiring special protection.®

Therefore the investigation of allegations of ill-treatment must
be prompt, effective, and impartial.” The Istanbul Protocol®
indicates as fundamental principles for any such investigation,
competence, independence, adequate resources, promptness,
thoroughness, sensitivity to gender, age, disability and similar
recognised characteristics, participation of victims, and public
scrutiny (Istanbul Protocol, 2022, para. 184). Chile has passed
a law criminalising torture and has also set up the National
Mechanism for the Prevention of Torture (created by Law No.
21154 0f 25 April 2019).

In our study we want to know how complaints of ill-treat-
ment of persons deprived of their liberty are dealt with in
Chile. We are interested in finding out whether the investiga-
tions contribute to these acts being punished.

The material of our study consists of 124 complaints filed
by the Chilean INDH denouncing acts of ill-treatment in the
prison environment. All events occurred between 2018 and
2022. With this information we created a database that allows
us to carry out a quantitative analysis. We also tracked the pro-
gress of these cases with documents that are publicly accessible
on the Chilean judiciary’s website. These electronic files are the
basis for our qualitative analysis.”

The INDH is an autonomous corporation under public
law created for the promotion and protection of human rights
in Chile." It assumes functions that in other countries are per-
formed by the Ombudsman." The National Mechanism for
the Prevention of Torture (in Chile: CPT or Committee for
the Prevention of Torture!'?) acts as a functionally autonomous

entity within the INDH." A specific and exclusive function of

of the detainee or prisoner, nor the insecurity of the prison or
penitentiary establishment can justify torture”.

6 See Brasilia Rules, numeral 22. Also: Stippel, J., & Medina, G., P.
(2022b, p. 88).

7 United Nations Committee against Torture (2012). General
Comment No. 3, para. 18.

8 On the changes introduced in the 2022 version See: Pérez-
Sales (2022). Available at: https://tidsskrift.dk/torture-journal/
article/view/133932/181392

9 Information last updated on 31 October 2023.

10 Art. 1 and 2 of Law no. 20.405 of 10 December 2009.

11 Although its creation was proposed as one of the conclusions
of the National Truth and Reconciliation Commission (Rettig
Report, 1991), it only began to operate in July 2010. Report of
the National Truth and Reconciliation Commission: volume 1,
volume 2, p. 855. Available here: https://www.memoriachilena.
gob.cl/602/w3-article-94640.html

12 Created by Law no. 21.154 of 25.04.2019. See: https://mnpt.cl/

13 Art. 1 and S of Law no. 21.154.



ILL-TREATMENT IN THE CHILEAN PRISON SYSTEM

Stippel et al.

the INDH is to file complaints in respect of acts of torture.'*
This is relevant, because a complaint allows the victim to take a
more active role: both during the investigation and in the sub-
sequent criminal proceedings (Barrios, M., 2023, p. 202). The
complaint grants the power to qualify the facts or the partici-
pation of the accused in a different way than the prosecution.
It also allows for proposing additional investigative measures,
such as requesting forensic medical examinations or protective
measures for the victim.!

In our study, we assume that allegations of ill-treatment are
not investigated promptly and effectively when the victim is de-
tained in a prison. We think that in practice the standards con-
tained in the Istanbul Protocol are not met when investigating

any act of ill-treatment committed inside a prison.

Methods
We use the term ill treatment as a broad term in the sense giv-
en by it by the International Committee of the Red Cross. It
uses the term to cover both torture and other methods of abuse
prohibited by international law, including inhuman, cruel, hu-
miliating, and degrading treatment, outrages upon person-
al dignity and physical or moral coercion. See: https://www.
icrc.org/en/document/torture-and-other-forms-ill-treatment-
de%EF%AC%81nitions-used-icrc

We use the analysis of complaints because they provide an
account of the facts as perceived by the victim. In addition, the
INDH has protocols'® that ensure a diligent collection of back-
ground information on cach case. It is stipulated that, before a
decision to file a complaint is taken, the respective unit should
gather as much information as possible. To this end, officials of
the INDH visit the prisons. Here they talk to the victim and
ask them to recount the alleged acts of violence suffered. At
the same time, the INDH officials are asked to obtain the nec-
essary evidence to support this account. They collect medical
records, meet with witnesses, and look for other elements to
evaluate the possibility of filing a complaint. Then, they analyse
whether the background information indicates a crime within
the competence of the INDH. Based on this, the Institute’s di-
rector must approve the filing of the complaint. This decision
will be reported to the Council of the INDH for its knowl-
edge. Following this decision, the lawyers of the respective unit

must contact the victims, visit them, and accompany them dur-

14
15

Art. 3 no. S of Law no. 20.405.

Arts. 111° to 121° and 261 of the Code of Criminal Procedure.
Law no. 19.696 of 2000.

Formal instruments through which general instructions for action
are given within the INDH.
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ing the entire period of the legal action (Barrios, Marfa, 2023,
p. 198-202).

When analysing the complaints, we cannot claim that each
affirmation reflects the truth. However, the story is the basis
on which criminal prosecution bodies must act. Thus, the dil-
igence of the proceedings can be observed without supposing
the truth.

We analysed all the case information available on the web
portal of the Virtual Judicial Office.”” Our research begins with
the identification of the case identification number (RIT) to
access the virtual file and from there we read the pleadings,
applications, resolutions, and precautionary measures online.
Subsequently, the information was parameterised according to
formal criteria such as the status and procedural situation of the
complainant at the time of the alleged facts and behavioural de-
scriptors extracted from them. The quantitative data presented
below show the respective results.

Our statistics cannot be taken as representative of the over-
all dealing with torture and ill treatment cases in Chile. They
provide a snapshot of a random sample. This allows us to iden-
tify recurrent problems. We can then argue that the cases are
not necessarily isolated events but rather show general patterns.
The qualitative analysis is then meant to illustrate those pat-
terns. We analysed some of the 124 cases in the light of interna-
tional norms and jurisprudence. The selection criterion is their

representativeness in view of the quantitative results.

Findings

Quantitative:

Most of the complaints allege deliberate physical violence
(60%). Cases of “violation of dignity” represent about 25%. Ta-
ble 1 illustrates this result.

There are several cases where both physical violence and
violation of dignity were denounced, in one example, we reg-
istered the case only in the category that in our opinion repre-
sented the main reason for the complaint. The data indicated
that the INDH intervenes mostly in cases where acts of physi-
cal violence are the main cause of complaints of prisoners.

From a procedural perspective, we found that of the total
number of cases analysed, 58% are still pending. Some 31%
ended with a decision not to pursue'®. 2% ended in a condi-

tional suspension of proceedings, oral trial, and in a definitive

17
18

See: https://oficinajudicialvirtual.pjud.cl/indexN.php

When the Public Prosecutor’s Office decides to discontinue an
investigation (decision de no perseverar), it notifies the judge of its
decision not to pursue the proceedings because it has not been
able to gather sufficient evidence for a prosecution (art. 248 a. of
the Criminal Procedure Act).
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Table 1. Description of cases

Criteria N

Deliberate physical violence 74

Violation of dignity 31

Inhuman and degrading treatment 8

Discrimination 6

Sexual violence 4

Dark alley 1

Total TOTAL 124 CASES

%

60%

25%

6%

5%

2%

1%
100,00%"

* The sum after the decimal point has been rounded. Therefore, the total sum is not equal to one hundred.

Table 2. Procedural status/completion form (2018 to 2022)

Types of termination forms N
Pending* (considers reopening’s) 72
Decision not to pursue 39
Sentence 5
Definitive Dismissal 3
Oral Trial at TOP 2
Conditional suspension of proceedings 2
Settlement agreement 1
Total 124

dismissal. In one case a reparatory agreement was signed. Table
2 shows this result.

If we analyse these figures in relation to all cases, we find
that almost a third of them are archived (31%). This figure
is even more worrying if we look at it in relation to the total
number of completed cases. In that case, we would have to con-
clude that about 75% of the closed cases ended in some form
of shelving.

In our study the alleged lack of evidence is therefore the
main reason hindering prosecution to take place. But the ab-
sence of evidence is not evidence of absence. That is precisely

the reason why the Istanbul Protocol sets out standards on how
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%

58 %
31%
4%

2%

2%

2%

1%
100,00%

effective legal and clinical investigation and documentation
into allegations of torture or ill-treatment should be carried
out. Hence the result is particularly worrying. This is true as
well in view of the possible outcome of the pending cases. Oth-
er research shows similar results.

Maria Carolina Barrios found that 69% of the complaints
filed and closed by the INDH against the prison administra-
tion (years 2011-2021) ended up being shelved (Barrios, 2023,
p. 215). Drawing on statistical data provided by the Public
Prosecutor’s Office, we can back this result. According to this
information, of all the complaints of ill-treatment investigated
by the Public Prosecutor’s Office in 2020 in the prison system
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(299 in total), more than three quarters (75.91%) were closed
due to a lack of evidence. 143 cases (47.83%) using the provi-
sional closure in an early stage of the proceedings; and 84 cases
(28.09%) applying the decision not to pursue (Stippel & Me-
dina, 2022b, p. 99).

The latest figures show that almost half of the complaints of
ill-treatment (47.83 %), did not even come to the attention of a
judge. They are closed at an earlier stage applying a discretional
measure (provisional closure) by the prosecutors. Such a proce-
dural shelving in an carly stage applies only in the absence of a
complaint. From this we could deduce the practical usefulness
of the intervention of the INDH. At least it would have the
effect that the prosecution does not close the case at the outset.
But this positive outcome for the work of the INDH would
be worrying for the prosecution and the rule of law. It would
imply that only at the insistence of a third party, the prosecu-
tion takes some time to investigate crimes committed within
the prison system (Stippel & Medina, 2022a). Or in a more col-
loquial sense, if nobody watches, those cases are closed at once.

This interpretation can be underpinned by the findings of
other researchers. Luis Pasard analysed several cases of serious
injuries that were closed without further investigation. The al-
leged crimes did not happen in the context of the prison sys-
tem. Still Pasara notes that the initiative of the victim seemed
to play a decisive role in the prosecution of the case. He consid-
ered that when the victim did not insist with the prosecutor’s
office, the case was destined to be closed, even if it was a crime
that did not require action by the party. He finds that the lack
of investigative activity in some cases simply showed a lack of
interest. (Pasard, 2015, p- 123-125).

The qualitative analysis of several cases in our study will al-
low us to add nuance. It seems that even the victim’s insistence
is of little relevance if the case is not of interest to the prosecu-
tion. Here, the complaints only delay the decision to close a
case without necessarily making the investigations more dili-
gent. Let us return to this issue.

If we analyse the time that elapses between the facts de-
nounced in the complaint and the decision not to pursue, we
find that such a measure is adopted on average after 704 days.
Table 3 shows this result.

Why does it take, on average, almost two years to interview
witnesses, collect video footage from prisons, conduct expert
examinations, to mention a few examples? Or from another
perspective, if there is no additional work to be done, why is it
that prosecutors do not close the case earlier?
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Table 3. Time between events and decision not to pursue (n=39).

Shorter: 161 days (RIT O-770-2019 JG Colina)
Longest: 1407 days (RIT O-3476-2020 ]G Talca)
Average time: 704 days.

It could be argued that there is an undue delay in the con-
duct of the proceedings (see: Sdnchez, 2020), especially if we
consider the average duration of other cases. According to the
data contained in the Annual Statistical Bulletin of the Chilean
Public Prosecutor’s Office for 2022, the average case that comes
to court was closed after 388 days. If an investigation is closed
carlier and without the participation of the judiciary, the aver-
age time spent on the investigation was 148 days. Nevertheless,
the same source shows that this year an average investigation
into torture or ill-treatment with a judicial ending took about
971 days. If the case was closed without a judge, torture, and
ill-treatment investigations lasted 634 days. In comparison
with all other groups of criminal offences, torture and ill-treat-
ment investigations lasted the longest (Fiscalia, 2023, p. 41).

The long time investigated proofs not necessarily that these
cases were the most complex. As well, it might indicate a lack of
human resources or qualified knowledge on how to efficiently
prove claims of torture and ill-treatment. At least some recent
government initiatives and the results of other investigations
back the last interpretation. The Ministry of Justice announced
(2021) a plan to spend a considerable amount of money on
strengthening the implementation of the Istanbul Protocol.”
Other research finds that the range of forensic medical exam-
ination offered does not reflect the extent of current require-
ments in relation to the need for an assessment using the Is-
tanbul Protocol to establish physical and psychological damage
caused by torture (Rosentreter, 2020, p. 51). If this is true, there
could also be an issue of priorities. If there are complaints of
ill treatment suffered by victims outside prison, these could be
of prime importance. This would again be in accordance with
our other research on legal practice in Chile (Stippel & Medi-
na, 2022a). The qualitative analysis will provide additional ele-
ments to find out whether this apparent delay in the proceed-
ings is proportionate to the complexity of the cases.

In our study we also found that a considerable amount of
time elapses between the facts reported and the time when the

complaint is filed. The average is 89 days, with 2 days being the

19 Sce:

ministerio-de-justicia-anuncia-inyeccion-de-513-millones-al-

hteps://www.minjusticia.gob.cl/protocolo-de-estambul-

sml-para-acelerar-los-peritajes-en-causas-de-derechos-humanos/
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Table 4. Average time (event and filing of complaint) filtered by descriprors

Type of ill-treatment or torture

Violation of dignity

Deliberate physical violence
Sexual violence

Inhuman and degrading treatment
Discrimination

Dark alley

Total average time between facts and filing of complaint (in
days)

shortest®, and 765 days* being the longest delay. Table 4 shows
this result differentiated by descriptor of the facts reported:

The time delay can be explained by both internal and ex-
ternal factors. The process of checking the facts in accordance
with the INDH internal protocol takes time. It is necessary to
visit the alleged victim in the respective detention centre. In ad-
dition, any complaint must be approved by the management of
the INDH. It should also be considered that persons deprived
of their liberty must first be able to contact the INDH. As a
complaint of ill-treatment or torture directly involves the pris-
on administration, victims may be subject to reprisals. Out of
fear, they may decide not to report the violence they suffered
or, alternatively, they report it belatedly when they feel confi-
dent that they can do so (see Stipper], Pérez & Barria, 023).
The qualitative analysis of the causes will show some of the dif-
ficulties that prisoners may face when reporting acts of torture
and ill-treatment in prison.

20 For example, in Case RIT 646-2021 of the Court of Letters and
Guarantee of Aysén.

21 Case RIT 7954-2022 of the Juzgado de Garantia de Concepcién.
It is still in the judicial process.
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Average time spend between the facts and the filing of the
complaint (days)

130
81
78
69
43

Qualitative analysis

Cases of deliberate physical violence:

A case of physical abuse is denounced in a complaint filed on 10
July 2019 before the Court of Guarantee? of Colina.? It con-
tains the following facts:

“On 25 March 2019, Mr. VM was sent by other inmates
to look for a “pelotazo” (throwing of drugs from the outside
to the inside of the prison unit), which he did not pick up
because ’he prison’s security camera focused on it. In this
context, a prison official appeared [...] who took him to an
isolated office, forced him into a punishment position, and
began to assault him, whipping him wit— an iron - part of
a bed frame - at least 30 times, on his waist, back and arms,
bleeding profusely, while saying “maldito culiao” (dam ass-
hole), “te metiste con el equivocado” (you messed with the
wrong one). The beating lasted approximately 10 minutes,
leaving the victim lying on the floor, and then transferring
him to the prison infirmary, claiming that the inmate had
assaulted him, a claim that is false.

[...] For his part, the victim remained in the infirmary of
the prison unit for seven days in “isolation”, being prevented
from contacting his lawyer and even denied the possibility
of speaking to the judge when he visited the prison. [...]”

22 The Courts of Guarantee (juzgados de garantia) were introduced
at the beginning of the century (2001-2005) as part of the reform
of the criminal procedure. They are asked to guarantee the rights
of the criminal defendant during the procedure (art. 14 Cédigo
Orgénico de Tribunales).

23 Case RIT 3739-2019, Colina Guarantee Court.
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The complaint was declared admissible on 15 July 2019.
On January 6%, 2020, the judge determined the investigation
should be concluded in 90 days. The same resolution ordered
precautionary measures to be in place. The defendant is banned
from approaching the victim and forbidden to leave the coun-
try. On the 8" of May of 2020, on request of the prosecutor,
the judged authorized the investigation to take 60 additional
days. The same happened on the 31+ of July. The judge again au-
thorized an additional 60 days. On the 23" of December 2020,
the judge summons the intervenient to come to a court hearing
meant to close the investigation. This was going to happen by
videoconference. The digital court hearing takes place on the
25% of February of 2021. As the case is being closed, the INDH
requests for a reopening. They argue that, thus far, no forensic
medical examination, following the standards of the Istanbul
Protocol, had been realized. This is a standard request in most
of the complaints presented by the INDH. The judge rules to
discuss the reopening in a videoconference on the 12 of April
of 2021. This day the prosecutor communicates his decision
not to pursue the investigation. The INDH manifests its op-
position as several necessary investigative steps have not been
undertaken. Then, on 22™ of July 2021, the judge decides to
call for a new hearing to discuss an extension of the period of
investigation. On the 7* of September 2021 the prosecutors’
request an additional 20 days. Nevertheless, the representative
of the INDH opposes this additional time and the judge de-
cides not to grant it. In consequence the prosecutor issues a
resolution stating that they decided not to pursue in the inves-
tigation. This time the judge invites to a hearing to take place
the 25 of January 2022. On the 24" of January the court issues
a resolution that due to a lack of judges, the court hearing will
be postponed to the 19* of May 2022. On this date, the court
accepts the Public Prosecutor’s Office’s decision not to pursue
the investigation. In the same resolution, the precautionary
measures against the defendant are lifted. More than two years
had elapsed between the alleged facts and the date of closure.
The grounds for the decision are not recorded in the minutes
uploaded to the Virtual Judicial Office. However, it is surpris-
ing that the decision was taken.

The facts described above show a case where violence is ap-
parently used as a form of punishment. The official has inten-
tionally inflicted pain by means of blow” (“/ashes”) with iron to
punish the victim for his alleged participation in an illegal act
(the “pelotaso”). Considering the alleged duration of the beatings
and the circumstances in which the victim falls to the ground
and must be transported and treated in the infirmary, there can
be no doubt that the caused suffering is intentional and ille-

gitimate. Everything indicates that we are dealing with an act
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of torture. As the alleged victim was treated in the infirmary,
there should be a medical record of the treatment. It can also be
assumed that there is video footage that can verify the journey
of the person and the officer involved before being placed in
isolation. It is difficult to imagine that it would take two years
to collect such material and interview possible witnesses. In
contrast to investigations outside prison, potential witnesses
are either locked up or are public officials whose names should
be known. In this context, and despite the seriousness of the
complaint, international standards have not been met in the
handling of the case (see Istanbul Protocol, 2022, parr. 193).
Instead of determining at an early stage that the investigation
would be unsuccessful, based on a record gathered without de-
lay, the prosecuting body took years to reach that conclusion.
Even more worrisome is that almost two years after the alleged
torture, apparently no forensic medical examination had been
realized. According to international standards this should have
been done immediately (Istanbul Protocol 2022, parr. 196).
The complaint by the lawyer of the INDH also shows that after
all this time they still did not count on all information relevant
to the investigation (Istanbul Protocol 2022, parr. 197). Similar
violations to international standards can be observed looking at
the precautionary measures ordered by the judge. It took him
half a year after becoming aware of the case (15.07.2019) to is-
sue precautionary measures (06.01.2020). This would be more
than cnough time to expose the victim to adverse consequences
of his complaint. As he is still detained in the same prison fa-
cility, it would be very easy for the prison officer to threaten
the victim and maybe force him to retract his complaint (see
Istanbul Protocol 2022, parr. 196).

Despite all this, the decision not to pursue does not even
indicate whether the Prosecutor’s office, in making the deci-
sion, considered bringing a less severe offence, or whether it
requested the initiation of disciplinary proceedings against the
official involved. This omission also contravenes international
guidelines (Istanbul Protocol, 2022, para. 256).

Physical abuse for asking for explanations.
A complaint filed on 14 July 2020 in the Vallenar Court of Guar-
antee was handled in a different way. The case concerned the fol-

lowing facts:

“On 3 July 2020 [...] when these medicines were
requested, a prison official threw them from “the fence”,
causing them to fall to the ground, and because of this, he
was told of this action and asked why this attitude had oc-
curred. Just for asking for explanations, the victim indicates
that he is taken out of his yard, by means of insults from the
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same person, and is taken to the Internal Guard sector...,
where he is beaten with fists and with the service baton. In
various parts of his body, especially on his back, there are
blows that leave marks on his body and which are recorded
in photographs that are accompanied in a separate part of
this presentation. The beating lasted a couple of minutes,
but it was not “something quick”, and he was evidently
unable to defend himself. After the beating, he was returned
to his yard without receiving medical attention. He says that
he asked to be taken to check for injuries, which did not
happen cither, and has not happened at least up to the filing

of this action”*.

On 21 July 2020, the court decreed protective measures®
for the victim. It stipulates that the prison official responsible
must be prevented from exercising ‘direct actions with regard
to the surveillance and custody” of the victim, in addition to the
“act that “he may not take any administrative decision with re-
gard to the aforementioned inmate in the light of his position”.
On 5 May 2021, the court decreed the definitive dismissal of
the complaint. It considers that “from the dynamics of the facts
that have been observed, the court understands that a circumstan-
tial situation will have arisen; that in the end it does not violate
the essence of the internal regime of the accused, together with the
fact that after the respective hearing of precautionary measures of
guarantee, no new incidents or constraints occurred with respect to
this person [...] .

This case allows us to highlight the role played by the judge
in this case. The Istanbul Protocol stipulates that judges must
be particularly vigilant in exercising a supervisory role within
the scope of their functions to ensure the physical and psycho-
logical integrity and well-being of any person deprived of liber-
ty. (Istanbul Protocol, 2022, parr. 258). It can hardly be argued
that the judge in this case was “particularly vigilant”. Although
the judge takes the decision to order protective measures, he
does so only on the sixth day after the case comes to his atten-
tion. He then describes what happened as “a circumstantial
situation”. As if the blows with fists and batons were a circum-
stantial part of a custodial sentence. A judgement that demon-
strates a perception of the purpose of a custodial sentence that
contradicts the parameters of a democratic state governed by
the rule of law. The same is true when considering that after the
hearing there have been no new incidents or harassment of the

victim, implying that the crime of torture and ill-treatment is

24 RIT 1831-2020 of the Vallenar Court of Guarantee.

25 The Vallenar Guarantee Court on 21 July 2020, i.c. only 6 days
after declaring it admissible.

26 Vallenar Guarantee Court held on 5 May 2021.

only punishable in the case of recidivism. Contrary to this ar-
gument, the Inter-American Court of Human Rights presumes
that the State is responsible for torture, or cruel, inhuman, or
degrading treatment suffered if the authorities have not carried
out a serious investigation of the facts. Therefore, the burden of
proof is on the State to provide a satisfactory and convincing
explanation of what happened and to refute the allegations of
its responsibility ” (Istanbul Protocol, 2022, parr. 71). Such an
obligation exists from the first allegation and not only if there
are no “further incidents”.

Physical abuse for failure to comply with orders.

Another form of physical mistreatment is denounced in the
Juzgado de Garantfa de Arica on 14 August 2020% . The com-
plaint relates the facts as follows:

“JAP, accused on remand detention..., on 10 April 2020,
at approximately 8.30 a.m., was taking a shower inside the
bathrooms ..., when an altercation broke out in the court-
yard between inmates of that unit, which was controlled
by ...officers T and G, who removed the protagonists of the
fight from the place. However, a few minutes later, a group
of officers from the Specialised Services Unit USEP of the
prison administration... entered the yard, “shouting “get out,
get out, everybody”. JAP was showering naked and when he
heard these orders, he put his hands up on his head as a sign
of submission and did not come out immediately because
he was naked and because there was a female officer at the
entrance to the showers. Immediately, Licutenant JLGM
entered the shower area, pointed at him from a distance
of approximately three metres with a compressed air gun
and fired a tear gas canister directly into his face, hitting
him in the left cheekbone, 1 cm from his eye. Lieutenant
JLGM then said: “I've already collected my money”. JAP
was screaming in pain, he could not see well because of the
impact, and still naked he went to the line of inmates that
the officers had ordered, and from there another officer
helped him to get out and took him to the Prison Complex
infirmary to have his wound treated. [...] On his return...,
he was ordered to remain in the infirmary for a few days and
was then returned to “his module”. (emphasis added).

This case was declared admissible on 14 August 2020. Sub-
sequently, there are no other documents in the digital file. On

27 Inter-American Court of Human Rights (IACHR), Juan
Humberto Sinchez v. Honduras, Judgment, 7 June 2003, para.
111; and Baldedn-Garcia v. Peru, para. 120.

28 Case RIT 7245-2020.
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28 July 2023, a hearing was held for the Public Prosecutor’s Of-
fice to communicate that it was not pursuing the proceedings.
However, the Court replies that “[t)he Public Prosecutor’s Office
communicates the closure of the investigation and the decision not
to pursue the proceedings. The Court rejects the Public Prosecutors
Office’s communication”. Thus, to date, the case has not been for-
mally terminated.

However, for the prosecution, the case is closed. Accord-
ing to internal regulations (instruction? of the National Pros-
ecutor), the decision not to prosecute does not require judi-
cial approval. The respective resolution is to be understood as
a communication of the exclusive decision of the prosecuting
body.*® Therefore, the highest authority of the Prosecutor’s of-
fice instructs all prosecutors to reopen a case only when there
is new information that justifies it and which does not stem
from an autonomous investigation by the prosecutor.’ In oth-
er words, the rejection pronounced by judges generally has no
practical effect. Only if the complainant (here the INDH) ob-
jects to the decision, the case is referred to the superior prose-
cutor. If the latter reconfirms the decision, which is most likely
in view of the internal regulations, the complainant is only left
with the task of bringing the accusation before the judge on
his own.*> He would be accusing the possible perpetrator on
his own account (Correa Robles, C., 2020, p. 167). This pro-
cedural solution is not appropriate in investigations of torture
and ill-treatment. The victim is left alone against the same state
whose officials allegedly violated his or her rights.

If we look at the facts of the case, we can first note that
the definition of torture in the Convention against Torture
excludes pain or suffering resulting only from, inherent in, or
incidental to lawful sanctions (Istanbul Protocol, 2022, parr.
3). In this context, the Nelson Mandela Rules authorise the use
of force under certain conditions. One of these conditions is
that the use of the respective instruments must be provided for
by law (Nelson Mandela Rules, 2015, rule 47). Moreover, it is
only justified if no other form of control is effective and, even
then, the least injurious means should be used (Nelson Man-
dela Rules, 2015, rule 48 No. 1 () and (b)). It could be argued
that the prisoner failed to comply with an order and therefore
force had to be used. However, the use of tear gas in prison is
not provided for in any law. There are only regulatory and in-

29 Oficio FN no. 060/2014 of 23.01.2014. Available here: http://
www.fiscaliadechile.cl/comisionjuridica/docu/inst/of_60.pdf

30 Oficio FN no. 060/2014 of 23.01.2014, point 2.3.d.

31 Oficio FN no. 060/2014 of 23.01.2014, point 2.3.c.

32 Art. 258 para. I[II. and IV. CPC

108

ternal rules that refer to the rational use of force without re-
ferring to the different instruments involved and the situations
that would justify their use.”® Worse still, these internal rules
are not public knowledge, let alone auditable. In Chile we are
faced with a legal vacuum. However, it would be impossible to
justify firing a tear gas canister in the face for failure to comply
with an order immediately. There are other less harmful means
that could have been used to make a naked person comply with
an order, such as asking the female officer to move away from
the entrance to the shower. From that perspective, the conduct
complained of should be dealt with in accordance with the
standards provided by the Istanbul Protocol.

On the other hand, we can highlight the unlawfulness of
forcing a prisoner to stand in a line naked, especially if there
are persons of the opposite sex present.’ Such an act consti-
tutes a form of cruel, inhuman or degrading treatment, espe-
cially if it is intended to humiliate the victim.** The Istanbul
Protocol recalls that sexual violence against men highlights the
vulnerability and powerlessness of the victim, challenging and
conflicting with his ideas of masculinity. From this perspective,
it is not understandable why no measures for the protection of
the victim are on record. These measures could even have been
imposed by the judge himself at the time of taking cognizance
of the case through the complaint. However, no actor seems to

have perceived the need to protect a victim of sexual violence.

Dark alley

Collective punishment.

A complaint filed in the Temuco Guarantee Court® on 30 De-
cember 2021 denounces a form of illegitimate constraint that
has been called “dark alley” (Valech Report 2005, p. 239). Ac-
cording to the facts described in the complaint of 30 December
2021, the following happened:

33 Exempt Resolution no. 9.681. See: (Tapia Silva, M. 2023, p.
144fF).
In their study Albano et al. (2023) highlight that sexual abuse

has been consistently identified as a high frequency problem in

34

prisons. They define sexual abuse broadly and include mental
sexual violence, such as forced nudity, sexual humiliation, sexual
threats and forced submission to witness sexual abuse. They find
that the prevalence of sexual abuse is high among victims of
abuse in prison. https://www.ncbi.nlm.nih.gov/pmc/articles/
PMC9956078/

Special Rapporteur on Torture (2010), Report A/HRC/13/39/
Add.5, para. 32. The IACtHR has highlighted that the degrading

character is also expressed in actions that seck to “humiliate,

35

degrade and. ... break physical and moral resistance” Inter-American
Court of Human Rights (1997). Case of Loayza Tamayo v. Peru,
para. 57.

36 RIT 11449-2021.
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“The victims state that, on 22 December 2021, at
approximately 14:00 hours, a search was carried out [...]:00
hours, a search procedure was carried out [...] They state
that the reason for this action by the prison guards was due
to the fact that at that time there was an argument with an
official who denied them the daily yard time they were enti-
tled to [...].In this context, the victims say that the alarms of
the prison unit immediately went off and approximately 20
prison guards entered their dormitory, proceeded to throw
pepper spray in their faces and beat them with their service
batons, kicking them and hitting them with their fists on
their bodies. Subsequently, they ordered all the inmates to
leave the dormitory and to go down the staircase leading to
the corridor of the “fifth gate”. On that route, they indicate
that the prison guards formed a tunnel through which the
victims passed, while they insulted and beat them, and
once they were down the stairs, they threw objects at their
faces, including bottles. Once they had all been reduced,
in the corridor of the “fifth gate”, they report that officials
continued to throw pepper spray at them while they were
walking among them, even though there was no resistance
to the procedure, which had already been completed. Final-
ly, the victims report that during the search procedure they
were forced to pull down their trousers and underwear to
their calves, while they had to perform squats in front of
other inmates and prison guards.” (emphasis added)

In this case, the Prosecutor’s Office has decided to commu-
nicate the decision to close the case (not to pursue). The court
therefore set the respective hearing for 19 July of 2023. At this
hearing it was finally decided to close the case (not to prose-
cute). The reasons were not reproduced in the minutes upload-
ed to the Virtual Judicial Office. However, it should be noted
that the Public Prosecutor’s Office took more than a year and
a half to reach this decision, despite the existence of multiple
victims.

The Prosecutor’s decision not to prosecute is surprising, es-
pecially given the international and Chilean experience. This
form of unlawful coercion has a long history; very similar facts
are described in a case decided by the Inter-American Court of
Human Rights. In the case of the Miguel Castro Castro Prison v.
Peru® the “dark alley®® “ is described as a “method of punishment

37 Available at: https://www.corteidh.or.cr/docs/casos/articulos/
seriec_160_esp.pdf

38 Inthe US Thomas Murton describes a similar method called “run
the gauntlet” (Murton, T., 1976, p. 70).
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that consists of forcing the detainee to walk in a double line of pris-
on guards armed with blunt instruments such as sticks, and metal
or rubber batons. The prisoner receives multiple blows as he ad-
vances, falls to the ground and then stands up again and receives
more blows until he reaches the other end of “the alley” . In that
case the court-retained expert found that “this method of collec-
tive punishment, “by its severity and physical and psychological
consequences [, is] consistent with torture”* In Chile, the Valech
Report also describes the so-called “dark alley” under similar
conditions. According to this document, this method consist-
ed of “making the detainees pass between two rows of soldiers who
beat them with their feet, fists and butts” (Valech, 2005, 239).
We also have a recent video that shows precisely this type of
action by prison guards after a raid.*!

There are therefore both international precedents, as well as
national experiences that allow us to think that what has been
denounced is reasonable. However, the Public Prosecutor’s Of-
fice, using its exclusive prerogative® , decided to close the case.
The Istanbul Protocol stipulates that prosecutors must exercise
their discretion in a way that fully respects the prohibition of
torture in all judicial proceedings. It further stipulates that they
should not become complicit in facilitating or committing acts
of torture or ill-treatment or in impunity for such acts (Istan-
bul Protocol, 2022, parr. 255). From this perspective, it seems
necessary to make very restrictive use of the power not to pur-
sue an investigation into acts that could constitute torture. On
the contrary, we see that 31% of all the cases (in 39 out of 124
cases) that form the basis of our research have been resolved in
application of this procedural tool.

Violation of dignity

Forced position for breaking the “code of silence’.

Another form of torture or ill-treatment recurrent in the com-
plaints is forced posturing (Istanbul Protocol, 2022, parr. 488).
A complaint filed in the Court of Guarantee of Victoria®* on 2

39
40

I/A Court H.R. Criminal Miguel Castro Castro v. Peru, p. 41.
IACHR Criminal Court Miguel Castro Castro v. Peru, para. 297.
The IACHR Report also describes a similar “welcome” practice
in a prison in Peru and El Salvador. This consisted of “subjecting
inmates who entered to beatings with sticks and prods (electric
batons), after forcing them to undress and take cold water baths,
in order to make them feel their duty to submit to prison discipline”
TACHR Report, para. 391.

See the video of 26 October 2022. Available here: https://www.
theclinic.cl/2022/10/27/denuncian-violento-actuar-carcel-
puente-alto/

Regarding the discussion on the legal quality of the decision, see:
Correa Robles, C., (2020, p. 164).

RIT 1083-2021 of the Court of Guarantee of Victoria.

41
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September 2021 denouncing the crime of torture® states the

following:

“.... between 16 February and 24 April 2021, prison
guards shackled him by his right foot to the bed where he
slept, according to them as a security measure, to prevent
him from escaping, spending approximately 20 hours a day
enduring this situation, from 15:30 hours in the afternoon
until 12:00 hours the following day, which at the time
caused him marks and injuries, in addition to serious psy-
chological effects, indicating that he is currently undergoing
mental health treatment for this reason. [...] During this
period, his possibilities of movement and mobility were
minimal, and he had to remain lying down without inter-
ruption, unable to access basic services such as the use of
the bathroom when he required it, having to use a container
that he kept next to his bed, which he had to clean the next
day when he was released. [...] He also states that when he
was shackled, the prison guards often referred to him as “the
toad” and insulted him because he had made complaints in
the prison unit from which he came, which, according to
him, resulted in administrative proceedings against several
officials of the Ancud prison. Furthermore, on the bed
where he was shackled, the same prison guards decided to
hang a sign with the acronym HIV on it, informing every-
one who passed by of his illness, which generated discrimi-
natory comments around him, hiding it whenever possible,
but it was put up again by the said officials. On a daily basis,
the same officials, when passing by him, referred to him as
“el sidoso” and to be careful with touching him because he

could be contagious.

At the time of writing this article, the case has passed the
admissibility stage® on 3 September 2021. Nevertheless, it has
no conclusive results and is still pending for decision.*

In practice, there are prison guards that use body posture
as an illegitimate method of force. The particularity here is
the apparent punishment for being a “f02d”. The “code of si-
lence” (Garcfa, M. y Quesada, L. 2014, p. 30) is not only char-

44 Art. 150, letter a) of the Penal Code.

45 On 3 September 2021, i.c. one day after the complaint was filed,
the court declared it admissible and referred it to the Public
Prosecutor’s Office, after which, on 18 November 2022, the
NHRI delegated power of attorney and no further action was
pending.

In the same category and facts, we can cite cases of the Valdivia
Guarantee Court RIT 4393-2020, 4279-2020, 1403-2022,
1401-2022, 1400-2022 and 1399-2022 and case RIT 790-2022
of the Victoria Guarantee Court.
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acteristic of the prison subculture among the prisoners, but
also conditions the prison officers themselves. According to
the complaint, the punishment and mistreatment acts as an
extra-regulatory sanction against an inmate who, within his
rights, has denounced an official for an irregularity (Murton,
T., 1976, p. 66-72). We sce a combination of humiliation and
inhumane treatment whose apparent purpose is intimidation.
In this context, the Istanbul Protocol notes that persons de-
prived of their liberty are at an increased risk of reprisals as a
consequence of their cooperation with persecution. It warns
that investigators may encounter a “wall of silence”, as persons
deprived of their liberty may feel too intimidated to confide
in anyone, even when they are offered to speak in private. The
Protocol recommends that when an investigation leads to pros-
ecution, the investigator should recommend measures to pre-
vent harm to the alleged victim, such as removing names and
other identifying information from public records or offering
the person the opportunity to testify through image or voice
altering devices or closed circuit television (Istanbul Protocol,
2022, parr. 218). The fact that we can consult all the informa-
tion described in the publicly accessible records of the judiciary
makes it clear that these protective measures are far from being
the rule in allegations of torture and ill-treatment.

Conclusion
Our quantitative data, together with the qualitative analysis of
the cases reviewed, show that the efforts made by the Chilean
State in terms of regulations and institutions to prevent and
punish ill-treatment in the prison system have not been effective.
In fact, if we look at the processing of the cases, we find an
excessive amount of time that elapsed between when the facts
that are reported, the filing of complaints, the use of protection
measures, and the termination of the cases. This proves the lack
of implementation of the guidelines provided by the Istanbul
Protocol.”” We interpret the work of the INDH in the same
sense. Although this institution manages to file complaints in
support of the victims of acts of torture and ill-treatment, it
does so at a late stage, generally days, weeks, or months after
the occurrence of the events. There is therefore a general delay
in the possibility for victims to find effective external support.
Investigations do not meet the requirement of promptness.
Moreover, it is difficult to argue that the results of the court
cases show that the problem of torture and ill-treatment de-
nounced in the complaints is not real. Most of the cases have
been terminated by decisions not to pursue the investigation.

47 We discuss some of these shortcomings in: Stippel & Medina
(2022b).
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This fact indicates that there appear to be serious deficiencies
in the investigation of torture and ill-treatment in Chile. We
showed how the victims’ requests for forensic medical exam-
ination are not met. Neither are victims informed about the
results of the investigations. If protective measures are ordered,
this happens at such a late stage that any adverse effect of the
complaint could be a fact already. As a consequence, most of
the complaints are not clarified, and sooner or later end up be-
ing shelved.® In another study, we described the lack of spe-
cific guidelines for the criminal prosecution of acts of torture
and ill-treatment in the Chilean prison system.” There is still
no systematic and coordinated effort to eradicate violence and
particularly ill-treatment from prisons.>® In the context of this
study, it became evident that investigations into allegations of
ill-treatment contravene international guidelines and lack ef-
fectiveness. Several of the cases discussed undoubtedly should
have been pursued, and the perpetrators sanctioned, at the
very least for unjustified excessive use of force and coercion,
although not necessarily torture.

The frequency and the fact that these acts can be verified
throughout the country in very different prisons leads to the
conclusion that they are not isolated examples of individual
criminal acts but reflect symptoms of deficiencies in institu-
tional structures. The particular use of violence described in
the complaints indicates that it is not coincidental but rather
ameans of exercising control and guaranteeing the domination
over prisoners. This situation is favoured by the deficient pro-
cessing of the complaints filed in these cases.
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Key points of interest:

o Physical therapy is recommended for holistic care of survivors of torture.

e A trauma-informed physical therapy approach, coordinated with pain management,
body-awareness & empowerment interventions may address the complex needs of sur-
vivors of torture.

Abstract

Background: Torture can result in impaired functional mobility, reduced quality oflife, and persistent
pain. Physical therapy (PT) is reccommended for holistic care of survivors of torture (SOT), however
there are limited evidenced-based guidelines. We conducted a scoping review to identify and describe
the approach and gaps in knowledge around the PT treatment of SOT. Mezhods: We adhered to
the Preferred Reporting Items for Systematic Reviews and Meta-Analyses extension for Scoping Re-
views. Nine databases were searched. Eligible sources involved PT treatment for SOT. Interventions
were categorized into themes based on recommendations from the Physiotherapy and Refugees Edu-
cation Project: 1) trauma-informed care, 2) body-awareness & empowerment, 3) pain management.
Results: The final analysis included 15 sources. Eight sources included all three themes; three of these
eight sources were research studies examining outcomes following the PT intervention. While out-
comes of these studies were significant for improvement among the PT groups, results must be taken
cautiously due to methodological limitations of the trials. Studies assessing treatment that included
only one theme resulted in no differences between the control and intervention groups. Conclusions:
We describe the scope of the literature regarding PT for SOT. A trauma-informed PT approach, co-
ordinated with pain management, and body-awareness & empowerment interventions may address
the complex needs of survivors. However, rigorous studies of this three-themed approach are lacking.
As SOT seck medical services, healthcare providers must be prepared to care for these vulnerable
people. Physical therapists are encouraged to utilize a holistic approach, and to examine outcomes of

this approach for SOT.

Keywords: torture, trauma, physical therapy, physiotherapy, pain
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Introduction

During 2022, an estimated 100 million individuals were forc-
ibly displaced from their homes due to war, political con-
flict, violence, human rights violations, or fear of persecution.
(UNHRC, 2022) In addition to experiencing trauma from
forced migration, some of these displaced individuals are sur-
vivors of torture (SOT). The prevalence of torture in refugees,
asylees and displaced persons is challenging to capture. Reports
range from 1% to 76%, and vary among ethnic and racial groups.
(Rabin & Willard, 2014; Sigvardsdotter et al., 2016) Torture
involves infliction of severe mental and physical pain, commit-
ted by officials of the state or under the guise of the state to ob-
tain information or confessions from, intimidate or coerce, dis-
criminate, or punish, individuals or their relations. (UN General
Assembly, 1984; UNHCR, 2022) One of the intents of torture
is to destroy the dignity of the individual, thus the effects can
last long after physical wounds have healed. (Rabin & Willard,
2014; UNHCR, 2022)

Pain can persist, from injuries directly related to the torture
event, or from changes in nervous system functioning, termed
nociplastic pain. (Fitzcharles et al., 2021) These adverse cen-
tral nervous system changes, including hyperalgesia and de-
creased pain inhibition, contribute to persistent pain. (IASP,
2014; Tsur et al., 2020) Survivors of torture can present with
low back pain, fibromyalgia, headaches, depression, anxiety,
and post-traumatic stress disorder. (Amris & Williams, 2015a;
Carinci et al., 2010; Longstreth et al., 2022) Symptoms can
be categorized via chronic pain diagnostic classifications, and
range from chronic primary pain experienced in the muscu-
loskeletal system and coinciding with emotional distress and
functional disability, to chronic widespread pain, or chronic
primary headache or orofacial pain. (Perrot et al., 2019) The
variability of pain presentation adds to the complexity of car-
ing for SOT. Traumatic brain injuries are common, contribut-
ing to adverse cognitive, emotional, and behavioral changes.
(Berthold et al., 2020; Doherty et al., 2016; McPherson, 2019)
Successful interventions to help SOT must encompass mental,
physical, spiritual, and legal means. (Amris & Williams, 2015b;
Berthold et al., 2020; McKinney, 2011) As mental health and
somatic symptoms are intricately linked, an interprofessional
biopsychosocial (BPS) approach is warranted. (Cohen et al,,
2021; Edwards et al., 2016) Physical therapists are an impor-
tant part of the health care team to address somatic symptoms
and improve function and quality of life for SOT. (Amris &
Prip, 2000; Cohen et al., 2021; Keshk et al., 2021) However,
there are limited evidenced-based PT guidelines to help direct
care. (Alme et al., 2021) While there is evidence for treatment

of individuals with musculoskeletal pain, few studies have ex-
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amined PT for SOT, who require a trauma-informed approach.
(George et al., 2021; Main & George, 2011)
Trauma-informed care fosters trust, stability, safety, and
recognizes the individual’s trauma experience. (HealTorture,
2024) The Center for Victims of Torture (CVT) describe
trauma-informed group PT with promising provisional results,
notably improved survivor coping and reduced pain intensity,
but they found no improvements in disability or social partic-
ipation levels, and the authors note study design limitations.
(Gueron et al., 2020) A Cochrane systematic literature review
found insufficient evidence to support or refute any interven-
tion to treat persistent pain in SOT. (Baird et al,, 2017) We
completed this scoping review to provide a comprehensive ap-
praisal of the literature, with the aim of understanding and de-
scribing the breadth of interventions, and gaps in PT treatment
for SOT. We posed the following research questions:
1. What are the recommendations for the physical therapy
treatment of SOT?

2. What are the criteria needed to identify and evaluate
identified sources of evidence?
Methods

We adhered to the Preferred Reporting Items for Systematic Re-
views and Meta-Analyses extension for Scoping Reviews (PRIS-
MA-ScR). (Tricco et al,, 2018) We sought to identify all sourc-
es of evidence describing PT treatment for SOT. After a Medical
Subject Heading (MeSH) analysis of key words, the primary au-
thor (JD) and a medical librarian conducted a comprehensive
search of multiple databases. Medline (OVID), CINAHL (EB-
SCOhost), Web of Science (Core Collection), Google Scholar,
Global Health (CAB Direct), Ethnic Diversity Source (EBSCO-
host), Lilacs, OECD, and Trip Pro were searched from inception
up to January 2023. We used search terms related to torture (“tor-
ture” or “survivor”), chronic pain, and physical therapy or physio-
therapy. See appendix for the full version of the Medline prima-
ry search (Appendix). The search was not restricted by language,
study design or other filters. Three additional sources that came
to light during review of our work were added.

We identified and removed duplicate sources. The remain-
ing titles and abstracts were screened to determine eligibili-
ty. Sources of evidence were deemed eligible if they included
PT recommendations for treatment of pain or disability for
SOT. Articles were excluded if they did not describe the PT
intervention. Variables of interest included specific models or
approaches (example: BPS, trauma-informed, interprofession-
al), specific interventions, mode of intervention (individual or

group), and dosage in terms of frequency and duration. Addi-
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tionally, we sought to identify potential evidence gaps and the
generalizability of source information; these variables included
method of study, population, sample size, outcomes, country of
authorship, and country of origin of the SOT. Eligible sources
were reviewed by the primary author and data were extracted to
an excel spreadsheet.

Extracted data included author, authors’ respective coun-
try, source title, source of evidence (example: expert opinion,
observational study, randomized controlled trial), year of pub-
lication, survivors’ respective country of origin, and PT descrip-
tion, including if present, PT dosage (frequency, duration, and
intensity), mode of delivery (individual or group) and whether
mono- or interprofessional care was provided. Data extracted
from research studies include outcome measures and results.

Data were synthesized in table form. To organize the data,
we categorized the PT interventions into themes based on rec-
ommendations from the Physiotherapy and Refugees Education
Project (PREP). (Alme et al.,, 2021) The PREP has defined es-
sential patient management competencies necessary for working
with clients who are SOT. We used three of the PREP compe-
tencies to inform our themes. These include trauma-informed
care, body-awareness & empowerment, and pain management.
(Alme et al., 2021) Trauma-informed care is a model of care to
improve psychological and physical health while controlling for
risk factors that might harm a survivor of torture. Body-aware-
ness & empowerment acknowledges how torture can alter an
individual’s self-image and perception of physical sensations.
(Alme et al., 2021) Body-awareness & empowerment issues can
create fear of movement and altered movement patterns. The
pain management theme captures interventions physical thera-
pists use to address somatic symptoms experienced by the SOT.
We categorized the PT interventions into these themes based on
the source-reported treatment approach and expected effect.

Results

Our search identified 112 sources of evidence. After dedupli-
cation, 32 sources remained for screening; 12 sources were re-
moved as they did not include PT, leaving 20 sources retrieved
for full text review. Upon review, five sources were excluded: a
systematic literature review of three sources already identified
and included (n=1), sources having no description of the PT in-
tervention (n=3), and one source not specific to SOT. (Figure
1). Fifteen sources were included in the final analysis.

Source authors were predominantly from Europe (53%).
(Dibaj et al,, 2017; Karrer, 2022; Liedl et al., 2011; Negron,
2018; Nielsen, 2014; Nordbrandt et al., 2020; Sjolund et al,,
2009; Wang et al., 2016) The remaining six sources were writ-

ten by researchers from Asia, Africa, North America, and a
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global group. (Alme et al., 2021; Gamble et al., 2020; Gueron
etal., 2020; Gueron & Ruiter, 2020; Kim & Yu, 2015; Singh et
al., 2019) The SOT were from the following regions and coun-
tries: the Balkans (Southeast Europe), Cameroon, Democratic
Republic of the Congo, India, Iran, Iraq, Jordan, Kosovo, Mo-
rocco, South Korea, Sri Lanka, Sudan, Syria, Turkey, the Cau-
casus region, the Middle East, and Central Africa. Six authors
did not specify the survivor country of origin.

Of the fifteen sources included in the final analysis, ten were
rescarch studies consisting of randomized controlled trials, ob-
servational studies, a survey, and a case series. The remaining
sources (n=5) were expert opinion (review or perspective pa-
pers) recommending PT for treatment of chronic pain in SOT.
Focus of the sources varied, from review or analysis of a specif-
ic approach (trauma informed or biopsychosocial) to the PT
treatment of a specific condition such as post-traumatic stress
disorder (PTSD), or to the review of a specific PT intervention.
Sources had variability in the explicitness of their descriptions
of the PT and for their recommendations of mode, frequency,
duration, and whether the PT was delivered through group or
individual sessions. Sources had variability in use of the identi-
fied themes (Table 1). One study was retracted in 2013 for data
mishandling and financial irregularities, however according to
the authors, the data quality, analyses, and clinical conclusions
were not affected. (Liedl et al., 2011) This study was retained
in a 2017 Cochrane systematic literature review with the ac-
knowledgement of the retraction not impacting the clinical
results so we also retained this source. (Baird et al., 2017)

Intervention Summary

All'sources recommended multimodal PT with a variety of inter-
ventions. Overall, there were 19 different types of interventions
utilized or described in the 15 analysed sources (Table 2). Eleven
sources fully described the PT interventions while four gave par-
tial explanations (Table 1). We found complete descriptions of a
specific model of care characterized by eight sources as either a
trauma informed (Alme et al., 2021; Gamble et al., 2020; Gueron
etal,, 2020; Singh etal., 2019; Sjélund et al., 2009) or a biopsycho-
social approach. (Karrer, 2022; Karrer et al., 2020; Nielsen, 2014)
These sources recommended and defined culturally sensitive, trau-
ma-informed practices in addition to pain neuroscience educa-
tion, principles of graded activity, and exercise to restore function.
Interventions to reduce stress, improve body awareness, sleep hy-
giene, symptom control, self-efficacy, and behavior change prin-
ciples were also included. Five of the eight sources illustrating the
trauma-informed and biopsychosocial approaches were descrip-
tive and not scientifically tested. Both Gueron, and Karrer report-

ed pre-post outcomes of their biopsychosocial models, and Gam-
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Figure 1. PRISMA flow diagram
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ble conducted a randomized controlled pilot study. (Gamble et
al., 2020; Gueron et al., 2020; Karrer et al., 2020). These models
of care fit into our trauma-informed care theme.

The multimodal interventions included in the sources tar-
geted a variety of somatic elements (Table 2). Physical exercises
were predominant and recommended by all sources. Recom-
mendations ranged from general strengthening to region spe-
cific strengthening, aerobic, and aquatic exercise. Balance and
body-awareness exercises were physical interventions recom-
mended by several sources. Four sources utilized Basic Body
Awareness Therapy (BBAT') which is described as a movement
approach aimed at addressing movement habits and enhancing
awareness of movement.(IATBBAT, 2018) The goal of BBAT
is to increase ease of movement, balance and stability, as well as

increase the sense of centering. Centering is a technique that
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uses mindful strategies to focus on what is happening in the
moment, reduce anxiety, and manage stress. (Mindtools, 2023)
Other interventions recommended were pain education (n=7
sources), sleep hygiene (n=5 sources), manual therapy (n=4
sources), self-efficacy (n=3 sources), and mental imagery (n=1
source). Pain education teaches individuals about the differenc-
es between acute and chronic pain, nervous system changes that
perpetuate pain symptoms, as well as the association of stress
and fear of movement with pain symptoms. (Hoegh, 2022;
Wijma et al., 2016) Poor sleep has a direct correlation with
chronic pain symptoms, therefore identifying and addressing
sleep issues is an important component of pain care. (Duo et
al., 2023; Siengsukon etal., 2017) Self-efficacy is an individual’s
belief that they can carry out certain tasks or behaviors; low
self-efficacy is correlated with disability, pain intensity, and is a
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Table 2: Frequency of Recommended PT Interventions
Type of PT Frequency  Authors
(n=15)
Body awareness 7 (47%) Alme et al.,, 2021; Gamble et al., 2020; Gueron et al., 2020; Nielsen, 2014;

Sjolund et al., 2009, Karrer, 2020, 2022
Gamble et al., 2020; Gueron et al., 2020; Liedl et al., 2011; Nielsen, 2014;

Gamble et al., 2020; Gueron et al., 2020; Kim & Yu, 2015; Liedl et al., 2011;

Alme et al., 2021; Gamble et al., 2020; Gueron et al., 2020; Nielsen, 2014;

Gamble et al., 2020; Gueron et al., 2020; Nielsen, 2014, Karrer, 2020, 2022
Gamble et al., 2020; Gueron et al., 2020; Liedl et al., 2011; Negron, 2018;

Pain education/PNE* 7 (47%)
Singh et al,, 2019, Karrer, 2020, 2022
Strengthening 7 (47%)
Negron, 2018; Nielsen, 2014; Nordbrandt et al., 2020
Trauma-informed model 6 (40%)
Singh et al., 2019; Sj6lund et al., 2009
Sleep hygiene 5 (33%)
Stretching 5(33%)
Singh et al., 2019
BBAT* 4(27% Nielsen, 2014; Nordbrandt et al., 2020, Karrer, 2020, 2022

Biopsychosocial approach

4(27%

Breathing exercises 4(27%
Manual Therapy

Self-efficacy/advocacy 3 (20%
Balance 2(13%

Behavior change principles

General exercise (not speci-

fied)

)
)
)
4(27%)
)
)
2 (13%)

)

2 (13%

Nielsen, 2014; Wang et al., 2016, Karrer, 2020, 2022

Gamble et al., 2020; Negron, 2018; Nielsen, 2014, Karrer, 2022
Kim & Yu, 2015; Negron, 2018; Niclsen, 2014; Singh et al., 2019
Alme et al,, 2021; Gueron et al., 2020; Sjolund et al., 2009
Gueron et al., 2020; Nordbrandt et al., 2020,

Karrer, 2020, 2022

Dibaj et al., 2017; Singh et al., 2019

Physical activity 1(7%) Wang et al., 2016
Aecrobic exercise 1(7%) Gueron et al., 2020
Aquatic therapy 1(7%) Dibaj et al., 2017
Mental imagery 1(7%) Nielsen, 2014
Pelvic floor exercise 1(7%) Gueron et al., 2020

*PNE= pain neuroscience education; BBAT = basic body awareness therapy

barrier to successful rehabilitation (Ferrari et al., 2019; Raman
& Sharma, 2022). Mental imagery has been used for treatment
of complex regional pain syndrome, phantom pain, and other
chronic pain conditions, and has been found to alter pain sen-
sations. (Bowering et al., 2013; Fardo et al,, 2015; Limakatso
et al,, 2020) These PT interventions fit the body-awareness &
empowerment, and pain management themes.
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Individual PT sessions were provided or recommended by
six sources. (Dibaj et al,, 2017; Kim & Yu, 2015; Lied! et al.,
2011; Negron, 2018; Nielsen, 2014; Nordbrande et al., 2020)
One source provided group treatments, (Wang et al., 2016) six
provided or recommended a combination of both group and
individual sessions, (Gamble et al., 2020; Gueron et al., 2020;
Gueron & Ruiter, 2020; Karrer, 2022; Karrer et al., 2020; Sin-
gh et al,, 2019) and two authors did not specify. (Alme et al.,
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Table 3: Themes and PT interventions

Identified Themes

PT Interventions

Trauma-Informed Care
avoid re-traumatization

Strategies directed at psychological and physical health:

development of a therapeutic alliance

create a safe environment

culturally sensitive patient centered care

PNE
Manual therapy

Pain Management

Sleep hygiene
Mental imagery

Body-awareness & empowerment ~ Body awareness exercise

BBAT
Breathing exercise
Pelvic floor exercise

Self-efficacy
Self-advocacy

2021; Sjolund et al., 2009) All but three sources recommend-
ed or included interprofessional care when working with SOT.
(Dibaj et al., 2017; Gamble et al., 2020; Gueron et al., 2020;
Gueron & Ruiter, 2020; Karrer, 2022; Liedl et al., 2011; Ne-
gron, 2018; Nielsen, 2014; Nordbrandt et al., 2020; Singh et
al,, 2019; Sjslund et al., 2009; Wang et al., 2016).

Thematic Application

We categorized the described interventions from our 15 sources
thematically. In this thematic application, eight sources recom-
mended and described care utilizing all three themes (trauma-in-
formed care, body-awareness & empowerment, pain manage-
ment) (Table 1). (Alme et al., 2021; Gamble et al., 2020; Gueron
etal., 2020; Nielsen, 2014; Singh et al., 2019; Sjolund etal., 2009)
The remaining sources recommended interventions using one or
two of the themes: five utilized interventions characterized by
both the body-awareness & empowerment and pain management
themes, (Dibaj et al.,, 2017; Gueron & Ruiter, 2020; Kim & Yu,
2015; Liedl etal., 2011; Negron, 2018) while two used interven-
tions solely characterized by the body-awareness & empowerment
theme. (Nordbrandt et al., 2020; Wang et al., 2016) Several PT
interventions could be considered in both the pain management
and the body-awareness & empowerment themes as the effects

of the treatment can address both pain and movement (Table 3).

Research Outcomes
The ten papers that sought to substantiate PT interventions for
SOT included one case series (Dibaj et al., 2017) (n=6), one sur-
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Intervention impacting either theme:
Stretching

Strengthening

Physical activity/general exercise/aerobic
exercise

Aquatic therapy

vey (Gueron & Ruiter, 2020) (n=387), three pre-post observa-
tional studies (Gueron et al., 2020; Karrer et al., 2020; Negron,
2018) (n= 192, 38, and 1183), and five randomized controlled
trials (Gamble et al., 2020; Kim & Yu, 2015; Liedl et al., 2011;
Nordbrandt et al., 2020; Wang et al., 2016) (Table 1). Sam-
ple size ranged from 30-36 participants in four of the random-
ized controlled trials, while the 5™ had 338 participants divid-
ed among 3 treatment groups.

Outcomes of the randomized controlled trials were mixed.
In comparing a combination of cognitive behavioral therapy
(CBT), biofeedback (BF) and PT consisting of physical activi-
ty and exercise to a waitlist control group, there were no signif-
icant differences between groups, and limited effect of the in-
tervention (n=34). (Wang et al., 2016) When comparing usual
care (MD and psychology ) to usual care + BBAT PT, and usual
care + PT general exercises, all participants improved, with no
between group differences (n=338). (Nordbrandt et al., 2020)
Both these trials used interventions categorized by one theme,
the body-awareness & empowerment theme. Refer to Table 1
for outcome measures used and intervention specifics.

In comparing CBT+BF to CBT+BF+PT led exercises, there
were signiﬁcant improvements in cognitive coping strategies in
the PT group, but no difference in pain intensity between the
groups (n=36). (Liedl et al,, 2011) A fourth study found that
manual therapy and PT supervised exercise resulted in significant
improvements in all measures as compared to an independent 3x/
week self-exercise regime (n=30). (Kim & Yu, 2015) These two

studies incorporated both the body-awareness & empowerment
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and pain management themes. The fifth trial, a combination of
PT and psychology sessions compared to a waitlist control group
demonstrated statistically significant, within and between group
changes, for all measures (n=30). (Gamble et al., 2020) This study
utilized all three themes: trauma informed approach, body-aware-

ness and empowerment and pain management.

Discussion
The main aim of our scoping review was to identify and outline
recommendations for physical therapists when working with
SOT. We identified fifteen sources of evidence describing PT
treatment for SOT. Of these sources, three styles of source re-
porting emerged: 1) presenting or examininga trauma-informed
biopsychosocial approach, 2) examination of PT for a specif-
ic condition such as PTSD, or 3) examination of a specific PT
intervention such as manual therapy. A trauma-informed bio-
psychosocial approach addresses the multifaceted conditions
challenging SOT. Eight sources described activities that reflect
this trauma informed model. (Alme et al., 2021; Gamble et al.,
2020; Gueron et al., 2020; Karrer, 2022; Karrer et al., 2020;
Nielsen, 2014; Singh et al., 2019; Sjélund et al., 2009) Other
sources focused on methods to treat symptoms of specific con-
ditions. Post-traumatic stress and its contribution to chronic
pain in SOT was frequently targeted through interventions in-
cluding varying combinations of CBT, biofeedback, Basic Body
Awareness Therapy, and exercise. (Dibaj et al.,,2017; Liedl ecal.,
2011; Nordbrandt et al., 2020; Wang et al.,, 2016) Lastly, a few
sources examined a specific PT intervention. The impact of add-
ing manual therapy to reduce pain, PTSD symptoms, and im-
prove function was individually assessed by two sources. (Kim
& Yu, 2015; Negron, 2018) The differences in the treatment
approach and style of source reporting made it challenging to
compare programs and outcomes. Therefore we categorized the
PT treatment into themes following the trauma informed mod-
el described by the PREP collaboration in order to understand
and present the data. (Alme et al,, 2021) Three main themes
were used: a trauma-informed approach, interventions that ad-
dress body-awareness & empowerment, and pain management.
We found eight sources who included treatment inclusive of
all three themes in their PT program for working with SOT. Of
these eight sources, only three were research studies examining
outcomes of the approach. (Gamble et al., 2020; Gueron et al.,
2020; Karrer et al., 2020) There were positive findings, but re-
sults must be taken cautiously due to design limitations (small
sample sizes and lack of a control group in two of the sources).
Studies using only one treatment theme (body-awareness & em-
powerment) resulted in no between group differences; of the

studies using only one treatment theme, one was appropriately
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powered (Nordbrandt et al., 2020) and one was not (Wangetal.,
2016). Studies using two treatment themes (body-awareness &
empowerment and pain management) had mixed results. (Kim
& Yu, 2015; Liedl et al,, 2011) We suspect that utilizing PT in-
terventions related to all three themes helps ensure therapists are
providing a holistic, comprehensive plan of care to address the
survivors’ complex needs. However, larger, appropriately pow-
ered studies are needed to assess the impact of this PT approach
on outcomes of pain and disability in SOT.

The physical therapy mode of delivery was largely per-
formed via individual sessions. This is appropriate particularly
in the early stages of treatment, in order to establish a trusting,
therapeutic alliance with the survivor. We recommend individ-
ual assessment and treatment for SOT. As treatment progress-
es, group sessions are an optional mode of delivery and may
enhance outcomes. (Karrer et al., 2020; Lakke & Meerman,
2016) Dosage of the prescribed interventions could also im-
pact outcomes. The frequency of the PT programs varied from
one to three times per week, with duration ranging from one to
20 weeks. Clarity around recommendations for frequency as
well as intensity of PT from future studies is needed.

Eleven of our sources recommended or described interpro-
fessional care for SOT. This included PT treatment in combina-
tion with psychological, social, or medical services. Cognitive
behavioral therapy and biofeedback interventions described
in our sources were provided by a psychology team. Similar to
treatment recommendations for chronic pain, we recommend
interprofessional collaborations to meet the medical, physical,
and mental health needs of SOT. (Cohen et al., 2021; Dale &
Stacey, 2016; Fitzcharles et al., 2021; Flynn, 2020; Holten &
Veasey Sr., 2008)

Our sources were largely from European countries at treat-
ment centers designed for refugees and SOT. The variability
in country of origin of the survivors speaks to the global need
for education and training of physical therapists. The World
Confederation for Physical Therapy (WCPT) calls on physi-
cal therapists globally to adhere to principles specifically con-
demning any practice of torture. (WCPT, 2023) Additional-
ly, the WCPT calls for entry level PT program curriculum to
include principles for the treatment of vulnerable populations,
including those with physical and psychological effects of tor-
ture. Guidelines and recommendations exist to help clinicians
in their quest to help improve the lives of SOT. (Alme et al.,
2021; Karrer, 2022; Nielsen, 2014) However, larger controlled
trials examining the effect of these methods are warranted.
Based on the available evidence, allocating resources to PT
treatment programs for SOT is a feasible and whole-person
approach to address the complex mental and physical health
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needs of this population. With over 100 million displaced per-
sons globally, the need is high for physical therapists to under-
stand trauma-informed care and implement appropriate inter-
ventions for SOT and for those who have undergone trauma
due to forced migration events.

It is possible that relevant sources in other databases, or grey
literature, were not included in this review. We used a rigorous
search strategy and collaboration with a research librarian to
mitigate this threat. A limitation of our review is the availabil-
ity of data from several of our sources. For example, some did
not specify the exact PT treatment, frequency, or mode of in-
tervention. Our review included sources with varying levels of
methodological rigor, which we purposefully allowed to under-
stand the extent of the literature. Described treatment prefer-
ences may be regional as seen by BBAT, which is not routinely
prescribed or practiced outside of Europe. Lastly, many SOT
have a history of head injury and none of the sources described
any type of concussion screening or treatment; this area of re-

habilitation may be underutilized for this group of individuals.

Conclusions

Our review describes the scope of the literature for the physical
therapy treatment of SOT. There is variability in PT approach
and choice of intervention. A trauma-informed PT approach,
coordinated with pain management, and body-awareness & em-
powerment interventions may address the complex needs of sur-
vivors. However, rigorous studies of this approach are lacking.
As the number of displaced persons continues to rise global-
ly, and human rights violations persist, we must be prepared to
care for these vulnerable people. Physical therapists are encour-
aged to utilize a holistic approach, and to examine outcomes of

this approach for SOT.
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Perspectives

Experience and struggle of a survivor of eye

mutilation by rubber bullets

Carles Guillot!

1

My name is Carles Guillot and I am 52 years old. On 17 July
2001, 23 years ago now, during a protest against the illegal as-
sault and eviction of a squatted house, the Kasa de la Muntan-
ya, a national police officer shot me point-blank in the face and
permanently damaged my right eyeball. As the neighbourhood
was taken over by the police, we had to wait a few hours before
we could go to a hospital. Finally, some colleagues took me to
the Bellvitge Hospital, the furthest hospital in the area, to avoid
being identified by the police. The prognosis was clear: I would
be one-eyed for life.

The first days and weeks were very hard. Pain, headaches,
and anger, a lot of anger.

I was fortunate to have the support of my family and my
fellow fighters at all times. I come from a family of fighters. My
grandmother was persecuted and imprisoned by Franco’s re-
gime and my mother, an avowed feminist, was already involved
in the university struggles of the early 1970s. I remember that
my mother, already in hospital, asked me if I thought it was
worth going to show solidarity with the people in the squat-
ted house. And I agree: solidarity is our best weapon, without
putting something at risk, no matter how dramatic and pain-
ful it may be, change will never be achieved. As I said, I also
had the support of my colleagues. At that time I was linked to
many organisations of social struggle (the squatting movement,
the anti-fascist platform, collectives against the capitalistic Eu-
rope, solidarity with the Zapatista movement, etc.) and they
all showed me their support and solidarity. There were some
marches and acts of protest against what had happened to me,
which, I have to say, filled me up with pride. Somehow, I felt no
different from many other people who suffered (and still suffer)
the consequences of police violence. I think that, being a mem-
ber of these political and social organisations, made me aware
that, when you stand up to power, it reacts without mercy using

violence against you.

Anger
At first, Thad to adapt to my new reality. Everyday tasks became
difficult. And what I felt was anger. Anger against the police,
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Survivor and Founder Member of Stop Bales de Goma / Stop Rubber Bullets

against the state, against this “status quo” that the West has cre-
ated and that forces the vast majority of the world’s population
to live in precarious conditions. Think that with only one eye we
lose the depth of field that a bifocal vision gives. We see every-
thing in two dimensions, and therefore, something as simple as
pouring water into a glass from a bottle or a jug becomes com-
plicated. You never know if the bottle is at the same distance as
the glass, and many times, I would spill the water I was trying to
pour. Or I would hit the right side of my face and forchead as I
couldn’t see what was on that side. With each failure, with each
blow, the rage would appear again.

I don’t know what it feels like to lose a hand or any other
part of your body, so I can’t (and don’t want to) compare. But
I know that losing an eye is terrible. Every day, every morning
when you look into the mirror and you don’t recognise the
image it projects of you, it’s heartbreaking. Seeing yourself de-
formed, not liking yourself, generates a feeling of self-rejection.
You wonder if anyone will like you, if they will find you attrac-
tive, and your whole sex-affective life is turned upside down.

Doubts, insecurities, fears, take over. And again, anger.

Prosthesis

Public health care in this country works well, and I was imme-
diately given a prosthetic eye. At first I wore it, but over time I
noticed that people looked at my ceramic eye (why is it that we
are always attracted to people’s physical defects?) and I felt that
they weren'’t looking at me, but at the void left by my eye. So, I
started to put on patches. On the one hand because I found my-
self more attractive, and, on the other, because it hid my mutila-
tion and, I suppose, my trauma.

Little by little I got used to wearing nothing, to show my
face as it was: mutilated. This made me realise that especially
the children would stare at my wound and ask me what had
happened to me (alas, the innocence of childhood). This al-
lowed me to explain to them that I had been mutilated by a
policeman who shot me with his gun (I never spoke of an acci-
dent; it wasn’t. It was a deliberate act), and to explain to them
and their families that the police use lethal weapons to disperse

@& C BY-NC-ND 4.0, 2020, International Rehabilitation Council for Torture Victims.
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demonstrators and repress protests. I haven’t worn the prosthe-

sis for years, and I've got used to people staring at me.

The judicial route

Parallel to that, I started my justice path. Not because I believed
in this path to find redress (my trust in state justice was, and
is, very limited), but because my mother insisted. She told me:
“Do it, so that it is known and to prevent it from happening to
anyone else”.

First of all, I filed a criminal complaint. That meant try-
ing to find the policeman who fired the shots so that a formal
charge could be made. In this country, you can't file a criminal
complaint if you don’t identify the person responsible. And I
was fortunate enough to be able to do that. In a judicial pro-
cess parallel to mine, in which they were trying to resolve what
had happened inside the Kasa de la Muntanya at the time of
the eviction and the subsequent arrests, a policeman who had
participated in the operation declared that he had not entered
the house, that he had remained outside, and that at a given
moment, he had shot at the people who were approaching the
house. He placed himself in the exact spot from where they shot
at me. So, we directed our accusation at him. Officer 77803.

That investigation by the examining magistrate’s court
lasted about a year, and although the policeman later declared
that he had only fired blanks (i.e. shot without ammunition),
the judge told us that there was enough evidence to open pro-
ceedings against him. However, that judge was replaced in
September of the same year. The new magistrate rejected the
accusations and decreed that there was not enough evidence
to charge the policeman, so it was not possible to know who
was responsible for the shooting and that I was only left with
the administrative route of a patrimonial claim, as he did admit
that my injury was due to a shot fired by an officer. The patri-
monial claim means that the guilty party will not be punished
and will remain unpunished, but the State is sued as the party
ultimately responsible so that it is obliged to make reparation
(the word sounds like a mockery), which is usually basically fi-
nancial compensation.

From this point on, I began a veritable judicial ordeal that
took me through different judicial bodies (Provincial Court,
National Court, Supreme Court, Constitutional Court),
which in short ended up ruling the same thing: I had voluntari-
ly placed myself in a situation of risk by protesting and show-
ing my rejection to a police eviction (even if it was illegal) and,
therefore, I had to assume the consequences of it. When the
possibilities of redress in the Spanish justice system came to an
end, I decided to take my case to the Court of Human Rights
in Strasbourg, but the Court did not even accept it. They never
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said why. Thus, culminating more than 14 years of litigation
against the Spanish State.

As you can imagine, this whole never-ending process was
exhausting, hard. Each rejection, each judicial setback, fell like
a slab of the overwhelming weight of the State’s power, which
was no more bearable for being so well known. Each refusal
generated anger, anguish and impotence at the same time. And
alot of economic expense.

Fortunately, together with my colleagues, we were able to
raise money by organising parties, concerts, cultural events and
even crowdfunding to raise funds to be able to pay for all these
legal proceedings. I would like to mention the lawyers who
handled my case during those years and who did everything
possible to reach a successful outcome, even if we did not de-
feat the beast. As we say, the only fight you lose is the one you
give up. And they never gave up. That was part of my life from
2001 to 2015.

The wave of repression and the response from the victims:
STOP Rubber Bullets

During 2009 and 2010, Catalonia experienced a wave of repres-
sion by the new autonomous police (the one that was sold to
us as more modern and democratic). In those years, and in the
context of sporting celebrations (victories of FC Barcelona in
the Champions League, La Liga and the Spanish national team
in the World Cup), the Brimo! seriously injured and mutilat-
ed Jordi Naval, Jordi Sallent and Oscar Alpuente, who all lost
an eye while celebrating their team’s victory, while Edgar Lépez
was shot in the rib cage causing serious and irreversible coro-
nary injuries and necrosis in a part of his heart. A few days ear-
lier, during the champions league’ celebrations, Gerard Molins
had been shot in the ear, which caused him to suffer from verti-
go for 6 months. Nicola Tanno, a young Italian resident in Bar-
celona, was mutilated by a police shot during the World Cup
celebrations on 12 July 2010. A few months carlier, during the
general strike in March, two other young people had lost an eye
to projectiles. The police seemed to have taken a liking to shoot-
ing protesters in the head.

That same year, and encouraged by Nicola, who went look-
ing for all of us, we decided to create the Stop Rubber Bullets
Association (Stop Bales de Goma in Catalan). Our initial idea
was to make the consequences of police brutality visible, to de-
nounce the impunity of police officers in the face of these acts

and to raise awareness in society and public opinion of the need

1 BRIMO: Mobile Brigade. These are anti-riot units of the
regional police, the Mossos d’Esquadra, which depend on the

regional government, the Generalitat de Catalunya.
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to ban this weaponry. Let’s think that during those years, and
all previous years, the idea was widespread that if police had
beaten or shot at you during a demonstration or in any other
context, it was because you had done something wrong. In ad-
dition, another fundamental reason to meet and get to know
each other was to be able to share our experiences and our daily
miseries, our fears and our insecurities. There is no one bet-
ter than someone who has been through what you have been
through, to understand and support you.

So, some of those affected got together with people who
supported our cause and we began to move forward. From that
moment on, we carried out a few actions of denunciation in the
streets and through social networks, with videos and “spots”
that were easy to visualise, and an internal debate was generat-
ed about whether we should also question the political parties.

It was clear that in order to achieve a ban on rubber bullets,
laws and regulations had to be changed. And these can only
be changed by parliaments. Therefore, we needed the interven-
tion of political parties. Nonetheless, some of us did not feel
comfortable talking to those who for years had supported this
police model and who used disproportionate police repres-
sion to attack political opponents. In the end, we decided that
those who felt up to it would play that role, while the rest of us
would continue to think and design new actions on the street.
We didn’t divide the work, but rather everyone did what they
felt comfortable with or what didn’t generate too many internal

contradictions.

The meaning of political action: internal debates

We contacted some politicians and asked for the creation of
a commission to study rubber bullets, but the plenary of the
Parliament rejected it. Yet, we learned something very import-
ant from this experience: none of the members of Parliament
knew anything about how kinetic energy projectiles in general
and rubber bullets in particular work. That is to say, those who
in theory should control the correct functioning of the police
forces know neither the weaponry that the police use, nor their
protocols, nor their regulations, nor the very serious repercus-
sions for physical integrity and life. They simply rely on what
the police unions tell them (that must be the only union they
obey). When we did some digging in this direction, we also re-
alised the enormous power that the police unions have when it
comes to designing the regulations that should be used to con-
trol their actions.

The association went from being a group of mutilated peo-
ple, “victims” of police violence, to becoming a political col-
lective. At first, some of the comrades did not understand why
it had happened to them, if they were doing “nothing wrong”
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They were innocent. That was a very interesting debate, be-
cause it meant that if they didn’t deserve it because they weren’t
doing “anything’, it indirectly meant that those who were do-
ing something did deserve it. It was very nice to see how they
changed their perspective and realise that it doesn’t matter
whether one is “innocent” or not; but that nobody deserves to
end up mutilated, nor for breaking a shop window, neither for
setting up a barricade to defend yourself from their aggressions.
That was one of the moments when the collective started to
become politicised.

Another of the big debates we had during those early years
was about the terminology we used. Let me explain. It was very
common to talk about “rubber balls” instead of “rubber bullets”.
And in that term, the word “balls” resonates in the collective
imagination as less harmful, because it evokes play, something
harmless and not pain, mutilation or death. If we wanted to be-
gin to show the seriousness of the injuries that these projectiles
cause, we had to talk about “bullets”, for that is what they are.

There continue to be more and more cases.

The year 2012 was particularly tragic. During the first gen-
eral strike of that year, Xuban Nafarrete was hit in the head in
Gasteiz. As on previous occasions, we took an interest in him
and have maintained a cordial and mutually supportive rela-
tionship with his family and entourage. In April, during the
celebration of Athletic Bilbao’s victory in a European match,
the Basque regional police, the Ertzaintza, shot iﬁigo Cabacas
(Pitu to his friends) in the head. He died in hospital four days
later, without waking up from the coma he went into after be-
ing hit by a rubber bullet* . His friends, relatives and people
from other anti-repressive collectives organised themselves to
denounce the case, and we immediately got in touch with them
to help in any way we could and to show our solidarity.

The mutilation of other people by police violence has al-
ways made me feel pain and anger, but at least we could say that
we had survived, that we could go on, for better or worse, with
our lives. Pitu did not. That death affected all of us very much.

Still in a state of shock after Iﬁigo’s death, in July of that
year, during the miners’ “Black March” in Madrid, Chelo
Baudin was shot in the back. She was in the ICU for a month
and a half, debating between life and death. The injuries caused
by the impact of the rubber bullet were very serious: pneumo-

thorax, several broken ribs and vertebrae and problems in the

It was not the first time that someone was killed by rubber
bullets in Spain. Rosa Zarra died in 1995 after being hit by a
rubber bullet in the abdomen during a demonstration in the
context of the armed struggle of the Basque organisation ETA,
but it was the first murder since we were organised and warned
about the lethal power of these weapons.
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liver and kidneys that have left her with sequelae and a chronic
illness. In the general strike called in Eukal Herria in Septem-
ber, Aingeru Zudaire lost most of the sight in his eye when he
was also hit by a rubber bullet. With Aigeru, over time, we have
created a great friendship and he is a member of the Stop Balas
de Goma association.

Ester Quintana : the political class on the ropes

On November 14th, as part of the united demonstration for the
general strike, Ester Quintana was shot in the head and taken to
hospital. She lost her left eye and part of the bones in her face
had to be reconstructed. That aggression would mark a turning
point in our struggle.

There are many factors that determined that moment. I
think the fact that she was the first woman in Catalonia known
to have been mutilated by a rubber bullet made her seem more
vulnerable and “innocent”. Things of the patriarchy, I suppose.
But also the way she and her entourage handled the situation,
confronting the situation and speaking from a more human and
at first less “political” position. This made people sympathise
with her and the misfortune that had befallen her.

The management of the political and police authorities
was nefarious, as they initially chose to publicly deny the facts.
However, each denial of the facts by the police was answered
the next day with videos that proved Ester’s version. So, for ex-
ample, the police denied having fired in that area and the next
day, videos appeared, sent by people who were in the area at the
time of the demonstration, in which police officers were shoot-
ing. I think they had to rectify this publicly up to five times.

A collective, “Ojo con tu Ojo” (Eye with your Eye) was or-
ganised around them, which was very active and proposed a se-
ries of symbolic actions that challenged civil society. From our
side, “Stop Bales de Goma’, , we invited them to meet us and
to join forces, just like like the rest of the people we knew who
had been injured by kinetic energy projectiles. And we met one
day at El Lokal, an emblematic space in libertarian Barcelona.
From that meeting, a deep collaboration, companionship and
friendship was born, and to the day, has been solidified.

From that moment on, Ester Quintana became a point of
reference in the fight to ban rubber bullets.At the beginning
she acted with her collective, with whom we coordinated ac-
tions and acts of denunciation, and we continued to focus on
our own, which at that time was the preparation of a dossier
and the campaign “Municipalities free of rubber bullets”. This
campaign, which persists to this day, tries to get municipal
councils to approve a motion in which it is made explicit that
they do not want kinetic energy projectiles to be used in that

territory. It was, and is, an attempt to make visible the rejection
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of police violence from the municipal level, and to generate a
debate about it.

Documenting scientific evidence for change.

We prepared a dossier with the means and knowledge we had
about rubber bullets that could explain well what they are and
how they function, with the aim of sending it to Human Rights
groups and other collectives and associations to generate social
debate about their use and to gather people to demand their pro-
hibition. The same document was sent to some Catalan politi-
cal parties with parliamentary representation.

In this report, we no longer spoke only of rubber bullets,
but also referred to other equally dangerous projectiles (the so-
called “foam”), which the Mossos d’Esquadra had acquired and
used on some occasions. And we also broadened the focus:we
no longer limited the responsibility to the police who fire these
weapons, but denounced the complicity of the entire system.
The disproportionate use of violence by the different police
forces, the lack of visibility of the police identification num-
ber, which made it impossible to know who was responsible for
cach action, the lack of control and accountability mechanisms
for police actions and, in short, the impunity enjoyed by the
agents, both because of police corporatism (nobody ever sees
anything, nor knows anything) and because of the complicity
of the rest of the state bodies, that is, the judiciary and the po-
litical parties.

The road is long

At that time, some of the comrades affected left the collective. I
think that some of them were overwhelmed by the dimension
of public denunciation that we were doing, participating in the
media, and others simply got exhausted and could not or did not
want to continue being part of the mass-media circus. Be that as
it may, we didn’t have the capacity to keep them in the collective
and they stopped coming to the meetings and gatherings. I think
we have to learn to take care of the other comrades, those who
are perhaps more vulnerable or tired, to give them the space in
which they can feel comfortable, each one giving what she can.
We didn’t know how to do that and it was a shame.

With the commotion that arose after Ester’s aggression, and
the continuous images of the Brimo charging and beating any-
one (girls, women, elderly people, ctc.), people started show-
ing showed signs of being fed up, and finally a commission was
created in the Catalan Parliament to study the use of rubber
bullets, although it was called the Commission for the Study
of Security and Public Order Models and the Use of Anti-Riot
Material in Mass Events, to which we sent our report and asked

to appear in that Commission.
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Yet, while the debates of this commission were taking place,
another very serious incident occurred. Juan Andrés Benitez,
founder of the Catalan Association of Companies for Gays and
Lesbians, was brutally beaten for 12 minutes by Mossos d’Es-
quadra officers in a street in the Raval district of Barcelona. He
died three hours later, at the Clinic Hospital. The images re-
corded by the neighbours left no room for doubt. The top pol-
iticians again tried to exonerate the officers (as they had done
in the case of Ester), and accused the victim of having suffered
a cardiac arrest due to drug use and of having started the fight
with the 6 officers who killed him. Nobody believed them. Al-
though this was not a case directly related to rubber bullets,
it was of enormous importance in the Parliament’s decision to
ban the use of less lethal weapons by the Mossos d’Esquadra,
while dismissing the dismissal of the aforementioned charac-
ters.

I want to dwell for a moment on this point. Obviously the
ban on the use of rubber bullets was experienced as a victory.
We had achieved the initial purpose for which we had been or-
ganising for so long, despite the fact that there were still foam
bullets, which, although we knew less about them, we knew
were equally dangerous and lethal, because of the news com-
ing from France, where the Gendarmerie used them regularly.
But, the fact that we knew that this victory was the result of an
agreement between political parties to keep those politically re-
sponsible for the murder of Juan Andrés in their posts, made us
realise that our demands were nothing more than a bargaining
chip on the political chessboard. Those responsible for a mur-
der were covered up in exchange of approving our demands for
a ban on rubber bullets. And that, at least for me personally,
hurt. Very much.

From then on, our work took a different direction. On the
one hand, we wanted to redo the work we had done with rub-
ber bullets, but now focused on foam projectiles, to also de-
mand their prohibition. On the other hand, we tried to broad-
en our field of action. If up to that moment our objective was
rubber bullets in Catalonia, now we would go for the banning

of rubber bullets in the whole of Spain.

The Tarajal massacre

At that time, another despicable event occurred. On 6 February
2014, 15 migrants who were part of a group of 200 people who
were trying to enter Spanish territory from Morocco by swim-
ming towards the Tarajal beach, in the city of Melilla, died when
they were unable to reach the shore due to the rain of 145 rubber
bullets and smoke canisters that 56 agents of the Guardia Civil
shot at them from the shore. Although the judges have not ju-

dicially recognised the authorship and the case has remained in
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complete impunity, for us they are part of the black computa-
tion of those killed by rubber bullets.

A year after the murder of Ifiigo Cabacas, a large part of the
collective went to Bilbao at the invitation of the Ifiigo Gogoan
(I73igo in memory) Platform, who were in charge of publicising
his case and demanding justice. Despite the circumstances, it
was a wonderful trip. And it was because it allowed us to get to
know each other better, to get to know each other as humans,
and not just as comrades in struggle. To be able to exchange
opinions about life, about our desires and wishes, our expecta-
tions, beyond police, weapons, pain and death. It was very im-
portant to create those bonds of friendship and respect that we
have today. It also allowed us to meet others, like us, who were
fighting for dignity and justice. I'm talking about the comrades,
friends and people in solidarity who were fighting for fﬁigo’s
memory in the Basque Country. And, of course, I am talking
about Manu and Fina, fﬁigo’s parents, who, without knowing
us, opened their arms to us and welcomed us and treated us
like the son they had lost. The greatest love and respect for all
of them, with whom from that day on, we were united by un-
breakable bonds. Together we have made a good part of the
journey. Every year, on the commemoration of Pitu’s murder, as
many of us as possible meet up in Bilbao to be with them and
share their pain, and we have travelled to regional, state and
European parliaments in the pursue of justice, reparation and

non-repetition.

Searching for other logics
Another of the positive points of this first visit was a colloqui-
um organised under the name “Check the police model”. This
event defended the idea that the Basque police model had to
change, as it was a model based and designed in a context of con-
flict against the ETA organisation. Yet, ETA had disappeared,
and therefore, the conflict context was no longer present. Con-
sequently, the police model also had to adapt to this new reality.
I think that thanks to that debate and the subsequent talks
we had among ourselves and with other people, we strenght-
ened our arguments. The problem was no longer just the po-
lice who were shooting, nor the protocols that existed (if there
were any). The problem was (and unfortunately still is) the
whole model: how officers are recruited, how they are trained,
why they are taught that “the others” (i.c., us) are the enemy,
etc. etc. ete. From that moment on, we were not only talking
about rubber bullets, but we were criticising the police mod-
el as a whole, the police brutality taught in the academy, the
excessive violence with which they act against anyone, against
“their” enemy. As I say, our arguments were solidifying, becom-

ing more compact, more organiscd.
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Indemnities as an instrument of division

With the banning of rubber bullets in Catalonia, the Parliament
also approved the duty to compensate those affected, without
this meaning that they had to withdraw the lawsuits that had
been filed and that should continue their course. I have to say
that my case did not fall into this category, as they only took re-
sponsibility for the actions in which the Mossos d’Esquadra had
been the agents involved, and in my case, as I said, it was the Na-
tional Police. They did it on a case-by-case basis,and that divid-
ed us. Because even though it wasn’t necessary to withdraw the
lawsuits, the state pressured them to do so. Some comrades were
told that it was no longer necessary to continue with the judi-
cial process, that they already had what they wanted, that this
would only serve to delay everything a little more and make it
more difficult. Without a common position, everyone did what
they considered was best to do. Some got paid more, some got
paid less and some didn’t get paid at all. It also led to unrest be-
tween those who agreed to withdraw the demand and those who
did not. We lost collective strength and this affected the mood
of the group for some time. Between the “victory” over the ban
and this confusing malaise, the association was losing members.
A few survivors remained, along with some of the people who
had been in solidarity with us from the beginning and were part
of the association.

During the following years, we kept a low profile. We gave
talks, participated in debates to which we were invited by an-
ti-repressive collectives, issued communiqués expressing soli-
darity with others affected or denounced police actions in any
part of the state. I don’t think we ever stopped doing things and
going to places, but we did reduce the intensity. Life, our lives,
also had other variables (partners, children, family, friends,
work,...) that we had to and wanted to take care of. Until Oc-
tober 2017.

Catalan independence referendum

On 1 October 2017, a referendum was called in Catalonia to de-
cide whether we wanted to remain part of the Spanish state or
whether we wanted to become a new state within Europe. The
repression unleashed that day by the state and its police forces
had not been seen since the so-called “Spanish transition”. Beat-
ings, kickings to anyone, regardless of age, condition or gender.
Police violence was democratised. And, of course, rubber bullets
were fired. The ban on their use only affected the police under
the Generalitat (Mossos d’Esquadra), but on that day, the Span-
ish state had mobilised its agents from the National Police and
the Guardia Civil to prevent the voting from taking place nor-
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mally. In this case, it was Roger Espaiiol who lost an eye due to
the impact of the projectile. As always, we contacted his entou-
rage to let him know that we were at his disposal for whatever
he needed. It didn’t take long for us to get to know each other,
and since then he has been an active member of the association.

In the following years, from 2018 to 2020, different pro-
tests took place in Catalonia, more or less related to this pro-
cess for independence, and to the imprisonment of the rapper
Pablo Hasel for the lyrics of his songs, which were harshly re-
pressed by the Mossos d’Esquadra. As a result of these actions,
nine people suffered serious injuries, including loss of eyes, loss
of a testicle or serious liver damage from the impact of foam
projectiles. Once again, as we had already announced, it was
not so much about the projectile, but about the police model,
its structural violence and the impunity enjoyed by the agents.

In addition to denouncing these new cases, together with
IRIDIA and NOVACT, two Human Rights and Nonviolent
Action organisations respectively, we worked on the prepara-
tion of another report, this time much more exhaustive® , in
which we tried to gather all the cases of which we were aware,
as well as to approach the issue from a more legal perspective
of defending human rights. Working on this report was hard
work, and it shook me up again. Yes, anger again. Searching
through newspaper articles and websites in search of other mu-
tilated people who had not denounced, for whatever reason,
did not leave me (and still does) indifferent. In fact, we are still
searching. One of the objectives that we have set ourselves at
“Stop Balas de Goma” is to make a list, a repository of all the
people seriously injured by kinetic energy projectiles, as there is
no official count on this subject.

As well as trying to gather this information, the report was
also intended to encourage the same debate against the projec-
tiles that had taken place in Catalonia, but at a national level.
So we gave talks and presented our arguments in all the cities
where we could organise events and denouncing talks. I must
say that to our surprise, in many of these events we made con-
tact with other people affected, many of them also blind, whom
we did not know, but we were unable to organise these people
around Stop Balas de Goma.

Nor were we able to achieve that in the reform of the law on
Citizen Security, which was due to be debated in Congress at
the end of 2022. It wasn’t the right political moment and they
did not listen: again that eling of being a bargaining chip for
the political parties (for all of them) and again the anger.

“Stop Balas de Goma. Report on the use and impact of rubber
bullets in Spain from a human rights perspective [2000-2020]".
https://novact.org/wp-content/uploads/2023/07/Final-
Informe-Balas-de-Goma_compressed1.pdf


https://stopbalasdegoma.wordpress.com/informes/
https://stopbalasdegoma.wordpress.com/informes/
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Expanding international networks

Throughout this life journey, we have tried to get in touch with
other affected people’s organisations that we knew existed in
other parts of the world. The ultimate intention of the use of
kinetic energy projectiles by the security forces is, in my opin-
ion, to generate fear. Fear of going out to protest, to defend your
rights and your dignity. Fear of the possibility of returning home
maimed or even of not returning at all, which can make you
desist from rebelling. That is why it is widely used all over the
world. We knew that in Northern Ireland, the British police
killed 17 people (9 of them children) with kinetic energy pro-
jectiles between 1973 and 1981, and thanks to a talk organised
in the European Parliament we met one of the driving forces
behind the banning of rubber bullets in England, where they
are no longer used. We were also in contact on occasion with
French comrades who had been mutilated during their Yellow
Vests protests. But none of these contacts went any further. No
network was woven.

But in the spring of 2023 and thanks to some comrades
from the Maloka collective from Colombia living in Barcelona,
we were able to establish contact with the people of MOCAO,
the Movement in Resistance against the eye aggressions of the
Mobile Anti-Riot Squad (ESMAD) in Colombia. And as a
result of that first meeting, the idea of doing a campaign to-
gether was born. An international campaign that would make
this global problem visible, trying to bring together more or-
ganisations. We contacted our colleagues from the Coordina-
dora de Victimas de Trauma Ocular in Chile and our colleagues
from the Organizacion Social Etnias in Ecuador. With these
organisations we are preparing a first international meeting of
survivors of police violence with eye trauma, which is planned
for the summer of 2024.

The main idea of this meeting is to generate an internation-
al support network, to share experiences, both personal and
organisational, and to put pressure on governments around the
world on the need to stop the use of kinetic energy projectiles

by law enforcement agencies and forces.
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In this sense, one of the projects that we can recover is the
one initiated by Amnesty International and Omega Research
Foundation on the need for an International Torture-Free
Trade Treaty that foresees a ban on the manufacture and trade
of weapons and inherently abusive material, including kinetic
impact projectiles.

So we are still there, secking and finding new allies in the
struggle for the prohibition of kinetic energy projectiles and in
the denunciation of the police model, its violence and impuni-
ty. It has been 23 years of living with mutilation and turning it
(as it could not be otherwise) into a space for political struggle
and social demands. During these years, there have been mo-
ments of despair, discouragement and anger, but also many
moments of feeling the solidarity, companionship and love of
many people. Together, we have learned to overcome the blows
and difficulties of fighting against police violence and to gen-
erate spaces of fraternisation and solidarity that strengthen the
believe that, only united, organised and active, we can change

the current police model based on violence and fear.

Carles Guillot
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of institutionalised torture.
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Last January 2023, 36 international jurists, journalists and pol-
iticians from 8 countries were part of the International Delega-
tion Against Isolation that travelled to Turkey to hold meetings
with civil society organisations and political circles regarding
the prison situation' . The Delegation was divided into three
groups travelling to different cities: Ankara, Amed and Istan-
bul. The three groups met on 28 January in Istanbul for an In-
ternational Forum against Isolation.

The visit was followed by a report prepared by the Delega-
tion: “Solitary Confinement and Isolation Policies in Turkey’, re-
leased in March 2023. This text reflects some of the visit’s conclu-
sions and the subsequent monitoring of the current situation of
prisons in Turkey concerning aggravated solitary confinement.

General human rights context in Turkey.

Turkey is experiencing an alarming rollback of freedoms. Hu-
man rights defenders, journalists, members of the political op-
position and especially Kurdish people continue to be subjected
to unfounded investigations, prosecutions and arbitrary convic-
tions. For years, the number of prisoners has exceeded the ca-
pacity of Turkish prisons with high levels of overcrowding. Any-
one who opposes and dissents against the government is likely
to be imprisoned. This repressive situation has to be seen par-
allel with a substantial economic crisis, where inflation reached
60 per cent in 2023.

According to data from the Council of Europe Annual Penal
Statistics 2022 (Acbi et al., 2023), in January this year, there were
303,945 people in prison in Turkey, exceeding the estimated pris-
on capacity of 270,008 people, making it the country with the
highest prisoner-to-population ratio in Europe (355/100,000
inhabitants). According to the report Prison Global Trends (Pe-
nal Reform International, 2022), Turkey built between July 2016
and March 2021 a total of 131 new prisons and planned to in-
crease its prison capacity by 266,800 places by 2024.

1 See information and report https://anfenglish.com/human-
rights/international-delegation-against-isolation-presents-new-

report-66286
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IACTA. Cooperative of Women Lawyers. Barcelona.

A recent statement by the Human Rights Foundation of
Turkey (TIHV), the Human Rights Association (IHD) and
the Human Rights Section of the Turkish Medical Association
(T'TB) on World Day Against Torture 2023%estimated that at
least 87 people had died in Turkish prisons in bizarre circum-
stances without proper investigation.

The position of President Erdogan’s government towards
the Kurdish people has hardened over the years. Between 2009
and 2014, a ‘peace process’ was opened to end an armed conflict
that has claimed tens of thousands of lives over the past 40 years
since the PKK (Kurdistan Workers’ Party) guerrillas launched
an armed struggle for independence for Turkey’s approximately
20 million Kurdish people. Although the claim is now limit-
ed to more political and cultural rights, Erdogan’s government
continues to pursue a military solution, increasing attacks on
PKK guerrilla bases in Iraq. It has also increased pressure on the
leftist Kurdish HDP (Peoples’ Democratic Party), imprisoning
its leaders and carrying out various legal manocuvres to outlaw
it. Thus, in January 2023, before the last elections, the party’s
accounts were blocked as a precautionary measure by the Con-
stitutional Court, alleging links with the PKK and thus hin-
dering the election campaign and preventing it from receiving
the aid provided for by Turkish law® , which led to international
protests, including from Amnesty International® , which con-
sidered that the closure of the HDP party would violate the
right to freedom of expression and association.

On the night of 15-16 July 2016, there was an allegedly
thwarted armed mobilisation by some factions of the Turkish
Armed Forces aimed at overthrowing President Erdogan. The
mobilisations took place mainly in Ankara and Istanbul. The
Turkish government stated from the beginning that the cleric
Fethullah Giilen, leader of the Hizmet Movement, an Islamic

2 https://ihd.org.tr/en/wp-content/uploads/2023/06/
sr2023June_IHD-HRFT-TMA. pdf

3 https://hdp.org.tr/en/turkey-s-constitutional-court-suspends-
payment-of-treasury-funds-to-the-hdp/17044/

4 hteps://www.amnesty.org/en/wp-content/uploads/2023/04/
EUR4466632023ENGLISH.pdf

@& C BY-NC-ND 4.0, 2020, International Rehabilitation Council for Torture Victims.
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Photograph of the macro-prison built in 2020 in Adana province.
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movement with significant political, social and religious influ-  the Administration and the Security Forces, banning protests

ence in the country, was responsible for this situation. From ex-  and strikes, and the detention of thousands of people were ex-
ile, the cleric accused the president of having carried out a fake  tended through the adoption of Law n° 3713, the new “An-
self-coup operation that allowed him to increase the persecution  ti-Terrorism Law”. 'This law was passed without parliamentary
against the followers of the Hizmet movement. Giilen has been  control and introduced a range of approved measures, such as
living in the United States since the 1990s. In the following days,  extending police detention for up to 12 days, extending the
7,453 people deemed “coup supporters” were arrested, 7,000 po-  grounds for banning demonstrations and protests, authorising
lice officers were suspended from their posts, and 2,700 judges ~ governors to limit entry and exit from cities, prohibiting public
and prosecutors were dismissed, representing almost a fifthof the  events, and declaring extraordinary security measures.
judiciary. In addition, 450 members of the courts at different lev- There are two sectors in which the maintenance of the state
els were arrested and taken to prison® . Since then, the purge has  of exception has been visible. One is the rights of so-called
continued, and in 2018, the UN Office of the High Commis-  minorities, not only LGTBIQ+, migrants, and religious dissi-
sioner for Human Rights reported that 4,240 judges and prose-  dents, but also directly against the feminist movement. On the
cutors had been arrested and removed from office® . other hand, concerning workplace practices, with the formal

The State of Emergency was “lifted” in 2018. However,  and de facto ban on strikes and unionisation, thousands of trade
the measures taken between 2016 and 2018 aimed at purging  unionists were imprisoned.

During these years of increasing repression, the Parliament

S heps/ amnesty.org/en/latest/press-release/2016/07/ has introduced reforms to existing laws that have further re-

turkey-human-rights-in-grave-danger-following-coup-attempt-
and-subsequent-crackdown/ have been banned in several provinces, with hundreds of arrests
6 OUNHCR (2018) Report on the impact of the state of during demonstrations. Turkey remains outside the Istanbul
emergency on human rights in Turkey, including an update on
the South-East. New York. https://www.law.berkeley.edu/php-
programs/courses/fileDL.php?fID=12971

stricted freedom of expression on the internet; Pride marches

Convention, with the consequences for women’s rights, par-
ticularly concerning the fight against gender-based violence.
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Certain professions are particularly targeted by state repres-
sion. The Special Rapporteur on the Independence of Judges,
Diego Garcia Sayén, published a report” in which he notes that
in Turkey, the Public Prosecutor’s Office systematically inves-
tigates and brings charges against lawyers under the Anti-Ter-
rorism Law by associating lawyers with the alleged crimes of
their clients. Between 2016 and 2022, more than 1,600 lawyers
have been prosecuted, and 615 have been placed in pre-trial de-
tention under the Anti-Terrorism Law. A total of 474 lawyers
have been sentenced for crimes of membership of a “terrorist
organisation” (art. 314 of the Criminal Code). The Bar Asso-
ciation of Diyarbakir (Kurdistan area of Turkey) has seen 68 of
its members prosecuted in recent years. The former presidents
of the Bar Association, Fethi Giimiis and Mehmet Emin Aktar,
were sentenced to seven years and six months and six years and
three months in prison under the same law.

Following a press release in 2020 by the Ankara Bar Asso-
ciation in which anti-LGBTBIQ comments by the Director
General of Religious Affairs were considered hate crimes, Erdo-
gan changed the electoral system of the bar chambers through
Law 7249 to dilute the power of the most critical sector®.

The same has been confirmed for journalists. Since 2012,
Turkey has been considered one of the world’s biggest prisons
for journalists, according to the Comumittee to Protect Journal-
ists. In 2020, it ranked 165 out of 180 in the press freedom
ranking compiled by Reporters Without Borders. The govern-
ment has arrested hundreds of journalists, closed dozens of me-
dia outlets, and persecuted various communicators’ . Report-
ers Without Borders already warned in its 2022 Report that
90% of the national media are in the hands of the government,
something that could be seen in the last elections in 2023. The
vote count varied when the figures were consulted in national
and independent media.

Many health professionals are also imprisoned for giving
their opinion or providing medical care to alleged members of
Turkish armed groups. Dr. Sebnem Korur Financi, president of
the Turkish Doctors’ Association (T'TB), was arrested in the
early hours of 26 October 2022. The reason for her arrest was
her statements on television calling for an independent investi-
gation into allegations of the alleged use of chemical weapons by
the Turkish armed forces in the Kurdistan region of Iraq. Financi

is a leading forensic doctor in international torture research and

A/HRC/50/36: Protection of lawyers against undue interference
in the free and independent exercise of the legal profession -
Report of the Special Rapporteur on the independence of judges
and lawyers, Diego Garcia-Sayan | OHCHR

Ibid A/HRC/50/36

https://cpj.org/europe/turkey/
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a well-known human rights activist. She was sentenced to two
years and eight months for “terrorist propaganda” Numerous in-
ternational organisations called for her release'® , which finally
took place in January 2023 by a court in Istanbul.

The extension of such widespread repression against such
diverse sectors can only be understood (in a case where there is
no civil war) in a context of generalised and widespread repres-
sion, assumed as natural or inevitable by society. This is usually
done based on the identification of another as the culprit of
this repression and with the need for this repression to be main-
tained to avoid the supposed danger caused by the sectors of

society accused of being separatist.

Aggravated solitary confinement as a form of torture: the
situation of Abdullah Ocalan and other Kurdish prisoners
and their imprisonment in Imrali prison.

PKK leader Abdullah Ocalan was arrested in 1999 in Kenya and
first sentenced to death that same year. Then, in 2002, his sen-
tence was commuted to life imprisonment when capital punish-
ment was abolished in Turkey.

Since then, he has been held in solitary confinement on the
island of Imrali. Ocalan has been deprived of his liberty for more
than 24 years in conditions of aggravated solitary confinement" .

The prison on the Sea of Marmara was emptied to house
him as the only prisoner. It was only in 2015 that three oth-
er Kurdish prisoners were transferred: Hamili Yildirim, Omer
Hayri Konar, and Veysi Akta. They have been in total isolation
for years, with no contact with their lawyers or families.

Ocalan is held in solitary confinement in his cell for 23
hours a day. The European Court of Human Rights has ruled
that there was a violation of Article 3 about his situation of ag-
gravated and indefinite solitary confinement on Imrali Island
and the impossibility of appealing his verdict?.

Throughout his stay in this prison, according to his legal
team, Ocalan>s and other prisoners’ visiting rights have been
systematically violated. From 2014 to 2023, Ocalan has only
been allowed five visits from his family. The last person to see
him was his brother on 3 March 2020. In 24 years, he has been
able to communicate with the outside world via telephone only
twice: on 27 April 2020 and 25 March 2021. During the last

call, the connection was lost after 2 minutes of connection and

10 https://www.amnesty.org/en/documents/eur44/6317/2022/
en/

11 heeps://www.frecocalan.org/assets/downloads/english/
forms/2022_Assessment_Report.pdf

12 Case of OCALAN V. TURKEY. Application 46221/99.
hetps://www.hr-dp.org/files/2013/09/09/CASE_OF _
OCALAN_v._ TURKEY_pdf
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Photograph of Imrali Prison.

could not be re-established. This is the last time he has been in
contact with him. In turn, Ocalan last saw his lawyers on 7 Au-
gust 2019. The other three prisoners have also been unable to
see their lawyers since they arrived in prison in 2015. In 2022,
the family made 49 requests to the authorities to visit Ocalan,
which were unanswered.??

These restrictions on fundamental rights are always based
on applying administrative sanctions for “behavioural prob-
lems”, which are renewed every six months. These decisions
rarely reach the lawyers’ team so that they can appeal due to the
total lack of communication'* . In addition, the lawyers have
lodged appeals in practically all judicial instances, including the
Constitutional Court and the Public Prosecutor’s Office. They
have also made countless requests to European bodies to visit
the Imrali prison and to pronounce themselves on this situa-
tion. The European Committee for the Prevention of Torture
(CPT) visited Imrali prison in September 2022. Its report has
not yet been published, and no details of the visit have been
disclosed despite numerous appeals by the family to know the
state of health and detention conditions in which Mr Ocalan
is being held.

13 Ibid ref 10
14 Ibid 10
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The treatment of the Kurdish leader mirrors the treatment
of society. The justification for this type of imprisonment based
on the alleged dangerousness of politically dissident sectors
adds to the exceptional measures applied to the community.
Concerning prison policy, it is important to note two addition-
al elements: aggravated life imprisonment and the expansion of

so-called F-type prisons.

Aggravated life imprisonment

In 2002, Turkish Law No. 4771 abolished the death penalty ex-
cept during times of war or threat of war. In 2004, Turkey de-
clared the total abolishment of capital punishment in the consti-
tution. Meanwhile, death penalty sentences were replaced with
aggravated life imprisonment sentences. For the first time, the
law specified a prison sentence with no hope of release in terms
of those convicted on charges of “terrorism”. So, it means more
severe punishment for those tried for political reasons.

Life imprisonment has always been a feature of Turkish law.
The last person to be executed by the death penalty was Hid-
ir Aslan on 25 October 2005. Recently, Erdogan has publicly
taken a position in favour of reintroducing the death penalty' .

15 World Coalition Against Death Penalty. Turkey : The risk of
reinstatement of the death penalty https://worldcoalition.org/
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For those sentenced to life imprisonment, there is the possibil-
ity of parole. Persons considered political prisoners must serve
% of their sentence before they have the option of parole.

In contrast, persons not considered political prisoners are el-
igible for parole after serving two-thirds of their sentence. This
means non-political prisoners would be suitable for parole after
serving 24 years of imprisonment. In case of disciplinary sanc-
tions, this time can be increased up to 30 years. On the other
hand, political prisoners will serve at least 30 years and, in the
case of sanctions, 36 years. However, this possibility is eliminated
in aggravated life imprisonment, and the person must remain im-
prisoned until death and under strict security measures.

In Aggravated Life Imprisonment (A.L.L) system, the per-
son is sentenced to a regime that further restricts the convict’s
ability to exercise their rights and freedoms and deepens the iso-
lation of the convict. The principles of this strict security regime
are laid out in Article 25 of the Execution Law. A rigorous rule is
applied in employment, communication, and physical activities.

Related to the prison conditions and problems of aggravat-
ed life prisoners'é, the main difference is the execution regime
imposed. According to law No. 5275, article 25 an aggravat-
ed life prisoner’s rights are one hour of fresh air, visitation and
phone right every 15 days. The law stipulates solitary impris-
onment in a “single” room. Prisoners’ connection with other
prisoners is minimal. Usually, prisoners can have visits weekly
of up to 3*-degree family members and three friends they can
list. An aggravated life prisoner can be visited only by relatives
up to 2™ degree, including parents, grandparents, husband or
wife...but they are not allowed to be visited by friends. The
possibility of not being married before or being divorced can
aggravate the isolation. Furthermore, gay or lesbian couples do
not have the right to a visit in their entire life. By law, prisoners
sentenced to aggravated life imprisonment are supposed to be
housed in a” room” built for one person, but the truth is that
they spend 30 years to all of their lives in cells that are made for
disciplinary punishment. According to the letters sent to the
Turkish Civil Society in the Penal System Association (CISST)
from prisoners, the available space is one to two square meters
when there is a bed or basic furniture, making it impossible to
walk around. There is no direct sunshine or air stream, no place
to dry clothes, and the toilet in the cell is beside the place to
cook. Through the lack of movement, there is a quick health
deterioration: rheumatism and arthritis are increased, among

other sedentarism pathologies. Loneliness and almost total iso-

wp-content/uploads/2021/08/doc-2page_turquic_EN_V3.pdf
16 CISST “Addressing Prisioners with Special Needs: Life

Imprisionment” https://cisst.org.tr/reports/addressing-

prisoners-with-special-needs-life-imprisonment/
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lation have severe effects on mental health, including memory
loss, difficulty in speaking and communicating, loss of senses,
insomnia, and schizophrenia.

There are enormous difficulties in accessing statistical infor-
mation about aggravated life imprisonment prisoners. In the
“Communication from NGOs (26/07/2021) in the Gurban
group v. Turkey (Application No. 4947/04) to the Committee
of Ministers of the Council of Europe”, 77 the Association of
Lawyers for Freedom and Human Rights Foundation of Turkey
mentioned that until 2014, there were 1.453 people sentenced
to A.L.I in the Republic of Turkey. They have submitted sever-
al applications to the Ministry of Justice General Directorate of
Prisons and Detention Houses. They have repeatedly asked the
Ministry how many convicts are serving a sentence of aggravat-
ed life imprisonment in Turkey, how many of them were unable
to benefit from conditional release, and how many had been
serving their sentence for more than 25 years without answer.
Also, CISST has formulated similar questions to the Ministry
without any response since 2014. The estimated figures come
from the Public Prosecutor’s Office, that, only in 2019, pro-
posed an aggravated life imprisonment sentence in 1.462 cases,
and Turkish courts rendered a verdict on A.L.I in almost the
double of cases: 2.926 people.

Persons sentenced to A.L.I are denied any right to hope be-
cause they are not eligible for parole, which is a form of psycho-
logical torture in itself. This is to be added to the extreme con-
ditions of solitary confinement. The ECtHR has condemned
Turkey several times for this'®, which has not led to changes.

Type F and S Prisons

Prisons in Turkey can be classified into open and closed pris-
ons. Within the latter are three levels: high, standard and low
security.

Type F Prisons correspond to high-security prisons and
usually house persons accused/convicted of terrorist offences
as political prisoners. In the late 1990s, Turkey started to build
prisons based on the American cellular system to increase the
isolation of prisoners.

Type F prisons have a standard structure of three main cor-
ridors, four prisoner modules and one administrative module.
They have 57 cells for 1 or 2 persons and 108 for three. The cells
are smaller than in other prisons. All the space in the prison
is monitored by cameras 24 hours a day, except for the cells.

In the centre, there is a control area from which everything is

17 https://hudoc.exec.coe.int/#{%22execidentifier%22:[%22DH-
DD(2021)766E%22]}
18 Ocalan v. Turkey; Gurbert v. Turkey; Kaytan v. Turkey
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Entrance to the F-type prison in Adana.
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monitored. Human rights organisations have severely criticised
this type of prison because of the extreme isolation imposed
on the prisoners. Also, the appalling unsanitary conditions are
detrimental to the prisoners’ health since the same small space
is used for bathing, showering, rubbish collection, eating and
sleeping.

Since 2021, Type-S prisons have been increasingly opened.
These are also maximum security prisons with an even more re-
strictive system than F-type prisons and are intended to replace
them. More than one-third of the people in these prisons are
political prisoners. Compared to F-type prisons, Type-S pris-
ons have a majority of single cells; there are cameras even inside
the cells, including images of the space for toilets and showers
inside the cell. Prisoners are not allowed to engage in activities,
there is no access to outside information (press, radio), and the
system of visits is extremely restricted.

With the increase in the construction of Type-S prisons, it
can be asserted that the policy of solitary confinement contin-
ues to grow and harden, evolving into forms that are, following
the Nelson Mandela Rules and the recommendations of the
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Rapporteur against Torture, intrinsically conditions of institu-
tional torture.

The Delegation concluded, after their visits and interviews,
that practices at Imrali Prison have transcended the definition
of isolation and have reached the point of absolute incommuni-
cado confinement.

The situation makes it imperative to define this aggravated
solitary confinement as a specific type of inhuman detention,
not only as a health and legal but also as a political problem.
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New project sheds light on
the worldwide use of solitary
confinement

Andrea Molgaard'

The ‘Mapping Solitary Confinement’ project, launched in early
2024 by Dr Sharon Shalev and collaborators, aims to shed light
on the global use of solitary confinement - also known as ‘isola-
tion’ or ‘segregation.

The project, a collaborative effort involving contributors
from all over the world, is structured around relevant human
rights standards, in particular the UN Special Rapporteur on
Torture’s recommendations and the United Nations Standard
Minimum Rules for the Treatment of Prisoners also known as
the ‘Mandela Rules’ (UN, 2011; UN General Assembly, 2015).
These standards state that solitary confinement should only be
used as a last resort, for a short a time as possible and for no
longer than 15 days in total. Despite being a ‘soft law’ instru-
ment which is not legally binding, the Mandela Rules provide a
strong ethical and normative framework for evaluating the use
of solitary confinement and a standard against which practices
can be measured (Shalev, 2024).

The project includes comprehensive reports on national
practices from 57 jurisdictions within 42 countries across six
continents, compiled by a wide network of volunteers all over
the world. The project, available online on a dedicated website,
is still in progress, encompassing only a representation of the
countries in the world. It is therefore crucial for the project to
receive extensive support, including submissions of new coun-
try reports, as well as maintaining and updating data.

The project also includes an overview and key findings re-
port, completed with support from the Association for the Pre-
vention of Torture (APT). The report highlights a widespread
and persistent use of solitary confinement, as none of the coun-
tries covered by the project appears to manage its prison system
without resorting to the use of solitary confinement in some
form. The report also demonstrates that solitary confinement
is widely used as disciplinary punishment for offences commit-
ted in prison. These offences could range from minor discipli-
nary issues, such as speaking disrespectfully to staff to physical
violence against another person. Other grounds for imposing

1  Editorial Assistant, International Rehabilitation Council for
Torture Victims. Correspondence to akm@irct.org
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solitary confinement included, in the majority of countries
surveyed, allegedly protecting individuals from self-harm or
harm by others, and managing prisoners labelled as ‘high risk’
(Shalev, 2024). Other areas covered by the project include con-
ditions in solitary confinement units, its duration, safeguards,
and the role of health staff in solitary confinement units.

This project holds special relevance for the Torture Journal,
given its longstanding focus on solitary confinement. Accord-
ingly, we will highlight notable quotes from papers featured in
previous issues of the journal:

“although there is a long way to go before the use of
solitary confinement will end, the recommendations
contained in the International Guiding Statement are a
valuable, fundamental, and pragmatic tool to centralise
the issue of prison isolation in the debate on the rights
of incarcerated individuals, and to achieve its end” (Stroppa
& Moss, 2023).

“Solitary confinement deprives your senses, but most than
anything banns colors. Because of blindfolds and because of
the monotonous tones of what surrounds you. Colors are at
the heart of emotions and feelings. Quoting Koestler: “When
this morning, for the first time I looked out of the window
and saw a green field landscape filled with flowers and trees,
it was all a dream. The main issue is that the trees and flowers
have color. Only after that, you notice the monotony of black
and white and its impact” (Koestler, 2006 pp 238-9). When
asked about their mental state, most prisoners (11/16) said
that they suffered some kind of severe emotional breakdown,
labelled in their own words as depression, anxiety or perma-
nent irritability.” (Khodaei, 2017).

The project advocates for increased scrutiny and awareness
of the harms of this prison practice, reserving it as last resort in
emergency situations, and a complete ban on its use with peo-
ple who are mentally unwell and other people in a position of
vulnerability. The initiative serves as a call to action, urging all
stakeholders to advocate for alternatives that do not compro-
mise the health and wellbeing of people deprived of their liber-
ty. We therefore encourage Torture Journal readers to provide
support to this important initiative.

For more information on the ‘Mapping Solitary
Confinement’ project please visit its website using the
link:

mapping-solitary-confinement. We strongly encourage readers

following hetps://www.solitaryconfinement.org/

to contact the editor of the web-site to support this important

initiative by contributing coun-try data or reports

(Sharon.Shalev@solitaryconfinement.org).

@& C BY-NC-ND 4.0, 2020, International Rehabilitation Council for Torture Victims.
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Degradation as salvation:
Reflections on El Salvador’s
punitive prison model

Lutz Oette!

Introduction

The pictures of shaven men with naked upper bodies, sitting in
rows back-to-back with fellow prisoners in close proximity, sur-
rounded by heavily armed guards, encapsulates the essence of El
Salvador’s ongoing “war on gangs”. This “war” is facilitated by
a state of exception (emergency) declared on 27 March 2022
(Asamblea Legislativa, Régimen de excepcién, 2022; Asemb-
la Legislativa, Decree No 333, 2022; Office of the High Com-
missioner for Human Rights, 2023) which itself followed years
of repressive security policies and practices (Amnesty Interna-
tional, 2023). Itis based on a well-known template of strength-
ening executive powers; it does so by expanding criminalisation
and detention powers, and by reducing safeguards, including
effective remedies, against violations and independent judicial
oversight of the state’s compliance with its human rights obli-
gations (Timmerman, 2023). What stands out, though, is its
widely publicised use of punitive mega prisons having the ca-
pacity to hold 40,000 prisoners as its flagship project (Al Ja-
zeera, 2023). These prisons serve as highly visible places in which
the state displays the exercise of its power to establish a new or-
der. In this order, which forms part of the wider “populist chal-
lenge to human rights” (Alston, 2017), respect for democracy
and the rule of law is exchanged for an all-powerful, autocrat-
ic state that guarantees peace and security (see on the underly-
ing ideology, Rocker, 2023). The model, implemented against
a backdrop of long-standing and increasing violence by gangs
and organised crime (Patl, 2024), in El Salvador and across the
continent, has proved highly popular (Rosen, Cutrona, & Lind-
quist, 2023). El Salvador’s President Bukele was re-elected with
an 80%-+ majority (Renteria & Kinosian, 2024) and Ecuador,
Honduras and other states are seeking to replicate El Salvador’s
prison model (Centenera, 2024; Guillén, 2023; International
Crisis Group, 2022; Timmerman, 2024; Volpi, 2024;). In a hu-
man rights meeting in Peru that I attended in late 2023, one
participant spoke out movingly against the discrimination ex-
perienced by a young gay men but wholeheartedly approved of

1 SOAS. Correspondence to lo8@soas.ac.uk
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El Salvador’s approach to treating suspected gang members in
prison. It is not difficult to see why. Plagued by insecurity, vio-
lence and fear of crime, El Salvador’s model promises a solution
that reestablishes a strong state and order, built on the ideal of
an almighty, harsh but well-meaning father figure, embodied by
President Bukele. This approach, unsurprisingly, has met with
approval and admiration amongst right-wing populist actors
in the Americas (Beauchamp, 2023). Its appeal is apparent. It
enables the state to impose a disciplinarian, binary order along
simplistic lines of good (state, security forces, acting on behalf
of upright citizens) and bad (gangs, crime) (La40, 2024). Such
narrative not only glosses over the widespread human rights vi-
olations inherent in and associated with this approach (Tim-
merman, 2023). It also distracts from the root causes and re-
sponsibility of official and elite actors for the state of affairs in
the region, stemming from economic policies and engrained
discrimination resulting in high levels of inequality and pover-
ty, the war on drugs, securitisation, state-organised crime collu-
sion, corruption, transnational developments and other factors
contributing to the prevalence of violence (Rosen, 2021; Sén-
chez-Ancochea, 2021; Timmerman, 2023; United Nations De-
velopment Programme, 2021).

The wider appeal of the mega prisons as a highly symbol-
ic space can also be attributed to the religious connotations
it carries: The (alleged) gang members are sinners; they have
turned societies into hell on earth; therefore, they must under-
go visible punishment. Their pain, suffering and degradation
equates with salvation. Salvation for the population blighted
by their violence, and salvation for the nation which lost its
control (and, from a traditional male perspective, honour’ and
‘dignity’). There is no salvation for the gang members who are
portrayed as dangerous and beyond redemption. The Justice
and Public Security Minister reportedly expressed this point
in stark terms: “We are eliminating this cancer from society”
and “Know that you will never walk out of CECOT [Centre for
the Confinement of Terrorism], you will pay for what you are ...
cowardly terrorists” (Al Jazeera, 2023). The objective of reha-
bilitation, which should be central to imprisonment from an
international human rights perspective (article 5(6) American
Convention on Human Rights; article 10(3) International
Covenant on Civil and Political Rights) does not come into
the equation. The United Nations Committee against Torture
(CAT/C/SLV/COQ/3, 2022, para 22), noted rather laconical-
ly in its observations on prison conditions in El Salvador that
“[t]he absence of social reintegration policies is another cause for
concern

@& C BY-NC-ND 4.0, 2020, International Rehabilitation Council for Torture Victims.
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El Salvador’s punitive prison model and its compatibility
with international human rights standards

El Salvador’s ‘war on gangs’ and associated detention practices
have raised a series of human rights concerns. Reports by human
rights bodies and non-governmental organisations (NGOs)
provide evidence of large-scale arbitrary arrests, with increasing
indications that many of those who are arrested and detained
are not actually gang members (Timmerman, 2023), enforced
disappearance, torture and other ill-treatment, and extrajudi-
cial killings facilitated by a lack of adequate custodial safeguards
and judicial protection (Agrupacién Ciudana por la Despenal-
izacién del Aborto et al., 2022; Amnesty International, 2023;
Human Rights Watch & Cristosal, 2022; Inter-American Com-
mission on Human Rights, 2021; Inter-American Commission
on Human Rights, 2022). El Salvador now has the highest per
capita incarceration rate worldwide, which is also due to the
automatic recourse to potentially indefinite pre-trial detention
for gang-related crimes (Agrupacién Ciudana por la Despenal-
izacién del Aborto et al., 2022; Amnesty International, 2023).
In general terms, the Inter-American Commission on Human
Rights highlighted the “deplorable detention conditions faced by
persons deprived of liberty in El Salvador, which worsened under
the state of exception” (Inter-American Commission on Human
Rights, 2022, para. 71). The conditions in prisons such as CE-
COT are characterised by overcrowding (BBC Mundo, 2023;
the space for each person in newly built prisons is 0.58sqm of
space, which is around 1/7 of internationally recommended
minimum standards), and lack of adequate nutrition Morbiato,
2023; the food consists of meagre portions of beans and rice that
prisoners have to eat with their hands, detainees who have been
released recounted that they were “comstantly hungry”; (Serra-
no, 2024). Sanitation and health care are inadequate (on pris-
oners contracting diseases, see Morbiato, 2023) and adequate
facilities are lacking (there are no recreational facilities; prison-
ers spent their time in overcrowded, bare metal cages and with
drills, such as roll calls, but with no access to daylight, Morbiato,
2023). These conditions are complemented by humiliating prac-
tices (for example, prisoners have their heads shaved every five
days, Morbiato, 2023). Singly and in combination, they are not
designed to, and clearly do not meet requisite standards. Conse-
quently, they constitute, certainly cumulatively, cruel, inhuman
and degrading treatment if not torture (Amnesty International,
2023; United Nations Committee against Torture, 2022). This
legal analysis is undoubtedly important. It forms part of an in-
creasing, concerted scrutiny by NGOs and human rights bod-
ies on the nature and extent of human rights violations, which
may also give rise to international criminal accountability for

crimes against humanity under the ICC Rome Statute to which
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El Salvador is a party. However, it risks missing the intensely de-
humanising essence of El Salvador’s prison model if it does not
equally explore it as a deliberate, and deliberately human rights
violating, strategy.

The punitive prison model as a torture regime

The strategy of incarcerating suspected gang members in condi-
tions that do not meet basic needs and minimum standards, and
are designed to humiliate them, deliberately inflicts pain, suffer-
ing and degradation on them, and consequently their families
and others impacted. It sets a precedent that popularises tor-
ture and other ill-treatment as a spectacle which implicitly or
openly celebrates the counter-violent enactment of state pow-
er. This prison model bears the hallmarks of torture. It inten-
tionally creates conditions that, cumulatively, result in severe
pain or suffering, both physically, including lack of adequate
medical care and undernourishment and its effects (Morbiato,
2023; United Nations Committee against Torture, 2022), and
psychologically. It attacks the core of prisoner’s self-determina-
tion, personal control and autonomy, and thereby their dignity.
The very architecture of prisons such as CECOT in Tecoluca -
high, reinforced concrete walls, metal cages as cells, under con-
stant, high-tech surveillance, and military style guards - com-
municates coercive state domination designed to intimidate and
subordinate their inmates (BBC Mundo, 2023). Prisoners are
subjected to a highly regimented, disciplinary regime that de-
prives them of any sense of individuality and humanity, which
are underpinned by conditions of harshness by design, including
sensory manipulation, such as exposure to constant bright light
(Quesada, 2024). This regime is aimed at annihilating any hope
that prisoners may have of freedom or a decent life, which are in-
stead replaced with the prospect of a slow, debilitatingand deep-
ly depressing rotting away (on the right to hope, see Judge Pow-
er-Forde, 2013). Miguel Sarre, a former member of the United
Nations Subcommittee for the Prevention of Torture, reported-
ly referred to CECOT as a “concrete and steel pit where there is
a perverse calculation ro dispose of people without formally apply-
ing the death penalty” (BBC Mundo, 2023). Its multiplicity of
stressors creates a torturing environment, namely “z milieu that
is made up of contextual elements, conditions and practices that
obliterate the will and control of the victim, compromising the self”
(Pérez-Sales, 2017, p. 284; see also SRT, 2020). The objective
of this environment is to break the gangs by breaking the gang
members, and establish the monopoly of state violence, over the
gangs and society at large. Translated into the legal terms of the
purpose element (Zach, 2019), its main purpose is to punish
those suspected of or being convicted for being gang members

(and associated crimes). It also seeks to intimidate third persons,
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that is other (potential) gang members outside prison, by com-
municating to them what fate awaits them. To the extent that
it is motivated by targeting persons belonging to economical-
ly marginalised groups, as emerging evidence suggests (Amnes-
ty International, 2023; further, Rocker, 2023), it also fulfils the
purpose clement of discrimination (Oette, 2024). The prison-
ers are under the total control of the state authorities, and there-
by rendered powerless, that is unable to resist, and helpless, in
terms of being exposed to complete arbitrariness (SRT, 2005).
The model encapsulates several features which can be
viewed as defining characteristics of torture, conceptualised
as a deliberate attack on, and “radical denial of human dignity”
(Mavronicola, 2021, p. 46), intense degradation and “symbolic
exclusion from the human community” (Webster, 2018, pp. 129-
130). This treatment, which in El Salvador begins with the arbi-
trary modalities of arrest, detention and lack of due process in
routine, online, mass-administered proceedings (Agrupacion
Ciudana por la Despenalizacién del Aborto et al., 2022; Am-
nesty International, 2023; Human Rights Watch & Cristosal,
2022; Inter-American Commission on Human Rights, 2022;
United Nations Committee against Torture, 2022), and the
portrayal of its targets fulfils several “species of serious degrada-
tion” identified by Jeremy Waldron based on Margalit’s work
(Waldron, 2010, p. 310). First, bestialisation and demonisa-
tion. Prisoners are treated as de-individualised embodiments
and representatives of an inherently dangerous prototype of
a criminal-cum-enemy who threatens peaceful community
life and the nation. They are therefore treated as “sub-human”
(Corman, 2022, p. 279), having forfeited their own humanity
and respect for their rights on account of their (suspected) vi-
olent conduct if not disposition. Secondly, instrumentalisation
(Waldron, 2010). Subjecting prisoners to a regime designed to
punish and humiliate them, they are treated as a mere means in
pursuit of a policy aimed at (re)establishing state power over
gangs. Their suffering and degradation serve as a highly visible
message that the state is “everything” and gang members are
“nothing”. The nature of their humiliation, such as shaving,
half-naked lining up under armed guard, insufficient food ra-
tions, and lack of exercise also has a gendered dimension. In
seeking to destroy the gang’s violent macho culture, the pris-
ons impose a counter-macho regime that seeks to emasculate
its targets. Combined, the model results in a grim spectacle of
communicating state power, law and order through secking to

break the prisoner’s personality.
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A new template combining extraordinary measures and
extreme punitivism?

The implications of this model are disconcerting, posing a visi-
ble threat to the prohibition of torture. It makes no attempt to
discharge the state’s positive obligation to protect the right of
its population to be free from violence in a manner compati-
ble with international human rights standards. Consequently,
it openly disregards the state’s obligations under the UN Con-
vention against Torture and Other Cruel, Inhuman or Degrad-
ing Treatment or Punishment, the Inter-American Convention
to Prevent and Punish Torture and other pertinent regional
and international human rights treaties. It also boldly asserts its
right, if not duty to deploy drastic measures, including system-
atic ill-treatment that may amount to torture, if required to es-
tablish safety and “peace”. Its underlying message is that it is le-
gitimate to solve organised criminal violence through organised
state violence. Embedded in a legal regime of emergency and a
discourse of exceptionalism, it has all the hallmarks of Agam-
ben’s state of exception (Agamben, 2005), whereby the reduc-
tion of prisoners to their bare humanity functions as a societal
“cleansing” ritual. Its populist appeal and “pornographic” media
exposure (Quesada, 2024; Ventas, 2024) which resembles vis-
its to colonial-style exhibitions of ‘savages’ and evokes their por-
trayal to justify “civilised” torture (Brundage, 2020) mask what
is a highly retrograde mode of doing politics. It is based on pri-
oritising safety and security whose realisation is traded against
respect for human rights and a participatory, redistributive de-
mocracy (La 40, 2023). While it addresses a genuine concern
over public safety, it does so without addressing the multiple,
deep-seated structural causes of violence and factors explaining
its more recent explosion (La 40, 2023).

The enactment of a visible torture regime, and its cheering
on by certain quarters, therefore forms part of a more funda-
mental policy failure, or success in the eyes of its architects, that
leaves much of the status quo in place while giving licence to
authoritarian policies and methods. Its punitive prison mod-
el risks setting a new template. It differs from prisons such as
Guantdnamo Bay, the emblematic centrepiece in the “war on
terror”. The latter forms part of an extraordinary regime, which
has punitive and deterrent features. However, its (potential-
ly indefinite) detention and harsh conditions were justified
primarily with reference to the risk posed by the terrorism
suspects detained therein (Inter-American Commission on
Human Rights, 2015). The prison facility was based on secre-
cy, creating what has been termed a (legal) black hole (Steyn,
2004), although much of what happened inside became public
knowledge eventually. This feature, together with its extraterri-

torial location and limited number of detainees, contrasts with
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an in-country prison that holds large numbers of detainees and
is proudly displayed to a wider, effectively worldwide audience.

Facilities such as CECOT turn incarceration as harsh
punishment into an integral part of a highly visible strategy
that contains risk through both confinement and deterrence.
It therefore combines extraordinary measures that, with some
variation, are a common feature in securitised contexts with ex-
treme punitivism. Time will tell whether it will serve as a model
that gains wider traction or falls apart on account of its extrem-
ity, perverse rationale and number of its victims engendering
resistance. What is clear is that the model runs counter and is
deeply antithetical to international moves towards improved
prison conditions if not decarceration (Montford and Chloé
Taylor, 2022; United Nations, 2021). From an anti-torture per-
spective, it is therefore of utmost importance to resist resolutely
its dehumanising logic and institutionalisation of cruelty.
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Peace between Israel and
Palestine?

Andrés Gautier Hirsch'

Article published in Spanish, in FEPAL’s Conexién Magazine
in December 2023, p. 25-27

Translation to English Emma Bogner

Bolivia, November 2023

Talking to a relative of mine who lives in Israel, we exchanged
by email about the Hamas terrorist attack and the brutal re-
sponse of the Isracli Armed Forces that affected the entire Pal-
estinian population of Gaza. He spoke to me about the moral
right of the Jewish people to exist and I replied that the Pales-
tinian people also had the moral right to exist. That ended the
respectful dialogue we had. The Palestinian people’s right to ex-
ist remained unanswered.

On October 28, the Prime Minister of the State of Israel,
Benjamin Netanyahu, in his speech, spoke of “the war of hu-
manism” against Hamas, referring to it as “the war of light
against darkness”, ignoring the Palestinian people, like the Eu-
ropean states that justified the colonial wars of the 19th centu-
ry exterminating entire populations by claiming to bring civili-
zation to the savage, primitive people. In Netanyahu’s speech,
the Palestinian people’s right to exist was not an issue. And so
far in the attack on Gaza, he talks about the fight against Ha-
mas and ignores talking about the Palestinian population, as if
it did not exist.

It is not by ignoring the people, denying its existence, its
identity, and annihilating it, that its memory will disappear.
The experience of the Shoah has shown us that. Annette Wiev-
iorka begins her work Lére du témoin (Wieviorka, 1998) with
a statement by Simon Dubnov to his comrades in the Riga
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Therapy and Investigation on the sequels of torture and State
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private practice, in prisons (in Switzerland and Bolivia) and in
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(in Bolivia). Member of the Council of the IRCT for Latin
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ghetto before he was murdered on December 8, 1941: “Good
people, do not forget; good people, tell; good people, write!”

Just as the Jewish people have the Shoah, with all its indi-
vidual and collective transgenerational traumatic effects, the
Palestinian people have the Nakba with similar effects. For
the Palestinian people, the memory of the Nakba is very much
present as the Shoah is for the Jewish people. The difference is
that in the West the Shoah is discussed, but the Nakba is ig-
nored.

For centuries the Sephardic and Mizrachi Jews (which
the Israeli sociologist Yehuda Shenhav (2006) calls the “Arab
Jews”) have lived in a peaceful coexistence with the mostly
Muslim natives of North Africa, which was not possible in the
whole of Christian Europe plagued by histories of persecution,
pogroms, inquisitions and to conclude with the extermination
plan of the Shoah. In this context one can imagine what it
means to conclude Pesach (Passover) and Yom Kippur (Day of
Atonement) with L’Shana Haba’ah B’Yerushalayim (Next year
in Jerusalem). In situations of insecurity and possible outbreaks
of anti-Semitism, believing in an alternative that symbolized a
salvation, a liberation from oppression, from existential insecu-
rity, the prayer L'Shana Habaah B’ Yerushalayim is a message
of hope, and at the same time the bearer of an illusion. What
the prayer makes obvious is that the real Jerusalem, the land
of Zion, has populations rooted there for centuries, with their
cultures and traditions. To this day, part of the Isracli popu-
lation cannot imagine that other peoples could have the same
right to live on the same land. The longing to be able to live
“finally” in a situation of security among their own people, that
paradise which would free them from the constant threat of
persecution, has its psychosocial effects which politicians take
advantage of to justify the unjustifiable on the part of the State
of Israel against Palestine.

The Palestinian people, for their part, after centuries under
Ottoman rule, became a British protectorate in the first half
of the 20th century. They lived for centuries under conditions
typical of an oppressed and exploited colonized society, but
what happened in 1948, they had never experienced before. It
is what the Palestinian people will call the Nakba, i.e. the “ca-
tastrophe”

With the UN Resolution of November 29, 1947, the Pales-
tinian territory was divided into two states: one Jewish and the
other Arab, causing an intensification of tension on both sides.
Attacks on Jewish settlements increased, but in April 1948, the
situation took a catastrophic turn, causing 750,000 Palestinians
to flee the countryside and the city’. On April 9, the massacre

2 In 1950, when UNRWA (United Nations Relief and Works
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of the inhabitants of Deir Yasin® occurred, which, according to
Uri Avnery (1954), was decisive in the panic reaction of the
Arab population. Edward Said recounts:

“More than any other, the event that emerges from that
dark period is Deir Yasin, the rapes, the beheaded children,
the disemboweled women.... It takes time to understand the
context and the true meaning of Deir Yasin... it was part
of an overall plan aimed at emptying Palestine of its Arab

population.” (Said, 1999)

Anthropologist Eléonore Merza Bronstein is of the same
opinion: “I do not believe that the Zionist project is aimed at
exterminating the Palestinians, I rather believe that the inten-
tion is to “de-Palestinize” so that we can live in peace among
ourselves.” (Merza & Bronstein, 2018). In 1948, 678 Palestin-
ian localities were destroyed by the Isracli Armed Forces and
22 localities by the Arab Armed Forces, asthe Palestinians had
no army.

In the face of this desolate situation, there have always been
Jewish minorities who have tried to react, to break the conceal-
ing silence about Isracl’s responsibility for the Nakba. One such
initiative is the Isracli non-profit organization Zochrot (They
Remember), founded in 2002 by Eitan Bronstein, which aims
to promote awareness of the Nakba. The motto: “Commemo-

rate, witness, recognize and repair”. The founding action was

Agency for Palestine Refugees in the Near East) began its
operations, 750,000 people had Palestine refugee status. Today,
more than 5.9 million are waiting to move from rcfugce status to
full citizenship.

3 More than 100 Palestinian Arabs killed.

4 Data drawn from Noga Kadman. Erased from Space and
Consciousness. Isracl and the depopulated Palestinian Villages of
1948. Indiana University Press, 2015, p. 189.

to plant posters in all the places in the country where the de-
stroyed Palestinian villages were located and to organize tours
for Jews and Arabs, provided by the refugees and their families
of those villages.

As Edward Said says: “I have never stopped thinking that
there is no military solution to the Isracli-Arab conflict and
that the only hope lies in a dignified and loyal coexistence
(Said, 1999). It was him who founded, in 1999, together with
Daniel Barenboim, the West-East Divan Orchestra, which
brings together Palestinian and Israeli musicians.

But, as long as the international powers have other inten-
tions and other interests, a dignified peace will be a titanic task.
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Presence of Inmates with Mental
Health Problems in Detention
and Correctional Centers in the
Republic of Kosovo

Niman Hajdari’

Abstract

Background. Conventions adopted by the United Nations and
Council of Europe pay special importance to the treatment of
prisoners with mental health problems. Their treatment is close-
ly related to respect for human dignity, and the prohibition of
torture, cruel and degrading treatment or punishment. The Eu-
ropean Court of Human Rights, in many cases, has ruled that
the detention of a mentally-ill person can raise issues under Ar-
ticle 3 of the European Convention on Human Rights and that
the lack of adequate medical care can result in treatment in con-
travention of this article. The Republic of Kosovo is not a mem-
ber of the United Nations and Council of Europe. However,
it has incorporated in its Constitution a number of Conven-
tions adopted by the United Nations and Council of Europe.
Also, Kosovo has adopted a legal framework which prohibits
torture, cruel and degrading treatment or punishment in ac-
cordance with the international human rights standards. The
Constitution also provides that human rights and fundamen-
tal freedoms guaranteed by the Constitution shall be interpret-
ed in accordance with the case law of the European Court of
Human Rights.

Methods. Review of Ombudsperson’s, Committee for the
Prevention of Torture, Prison Health Department of Kosovo
Ministry of Health reports, as well as reports of the NGOs in
Kosovo.

Resulss. The treatment of prisoners with serious mental
problems in detention and correctional centers in the Republic
of Kosovo remains a serious challenge, despite the efforts of the
competent authorities to change this situation and to increase
human and institutional capacities. Prisoners with serious men-
tal health problems continue to be accommodated in detention

and correctional centers, instead of being accommodated in the
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relevant health institutions, which might amount to a violation

of article 3 of the European Convention of Human Rights.

Keywords: Human Rights, mentally-ill prisoners, international
standards, applicable legislation in Kosovo

Kosovo Legal framework

Kosovo has adopted relevant legislation which protects human
rights and fundamental freedoms of persons deprived of their
liberty. The Kosovo Constitution, adopted in 2008, includes
several articles which protect fundamental rights and freedoms
of persons deprived of their liberty. Medical services in prison
facilities are provided by the Prison Health Department of the
Ministry of Health. The Law No. 05/L-025 on Mental Health
was adopted in 2015. The Law on Mental Health, lays down a
procedure for admission to mental health establishments of per-
sons who require involuntary treatment. The Law No. 08/L-132
on the Execution of Criminal Sanctions provides that the con-
victed person will enjoy the same health care standards that are
available in the community. If there are suspicions that a con-
victed person has a mental disorder or emotional distress, appro-
priate measures shall be taken without delay, in accordance with
the relevant legislation and rules regarding psychiatric care and
mental health. The Criminal Procedure Code of Kosovo pro-
vides that the personality and dignity of a person held in deten-
tion on remand must not be abused. The detainee on remand
must be treated in a humane manner and his physical and men-
tal health must be protected.

International standards

The UN Standard Minimum Rules for the Treatment of Pris-
oners, widely known as the Mandela Rules, are among the most
important international documents that set standards and obli-
gations for States regarding the treatment and accommodation
of prisoners with mental health problems. The Mandela Rules
provide that if necessary, prisoners with mental disabilities and/
or health conditions can be observed and treated in specialized
facilities under the supervision of qualified health-care profes-
sionals. The European Committee for the Prevention of Torture
((hereinafter, the CPT) standards, with regards to treatment of
prisoners with mental health problems, provide that mental-
ly ill prisoners should be kept and cared for in a hospital facili-
ty which is adequately equipped and has appropriately trained
staff. That facility could be a civil mental hospital or a specially
equipped psychiatric facility within the prison system. The Eu-

ropean Prison Rules, amongst others, stipulate that when a pris-

@& C BY-NC-ND 4.0, 2020, International Rehabilitation Council for Torture Victims.
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oner is diagnosed with mental health problems, he should not
be kept in prison, but should be transferred to an adequate psy-
chiatric institution, due to the risk of suiciding and self-harm.
The European Court of Human Rights (hereinafter, ECHR),
in the case of Keenan v. United Kingdom, found a violation of
Article 3 of the European Convention on Human Rights, in a
case where a prisoner had suicided, with regards to the lack of
medical records, lack of psychiatric monitoring and supervision
that was not adequate for the treatment of a mentally ill person.

International and local reports on situation of mentally ill

prisoners in Kosovo

European Committee for the Prevention of Torture (CPT)
The Republic of Kosovo is not yet a member of the Council of
Europe. However, the CPT, visits Kosovo based on a Technical
Agreement signed with the United Nations Mission in Kosovo
knowns as UNMIK. The CPT visited Kosovo in 2007, 2010,
2015 and 2020.2 The CPT, in its reports on visits to Kosovo ex-
pressed concern regarding the presence of mentally ill prisoners
in pre-trial and correctional centers, their treatment and the lack
of institutional capacities to accommodate them in specialized
health institutions outside prison system. According to the CPT
report on visit to Kosovo in 2010, the delegation, during the vis-
it, noticed that the psychiatric services have not been reinforced
at Dubrava Prison. The CPT report states further that, given the
high prevalence of mental disorders in the prison and of prob-
lems related to drug addiction, the part-time presence (three
times a week) of a psychiatrist is clearly insufficient. In its visit
report to Kosovo in 2015, the CPT cxprcsscd its serous concern
about the inadequate psychiatric care provided to patients suf-
fering from severe mental disorders in the hospital unit at Du-
brava Prison. In this reports the CPT, amongst others, states:
As regards psychiatric care, the psychiatric ward of the hospi-
tal unit at Dubrava Prison was accommodating nine patients, six
of whom suffered from severe mental disorders (such as psychosis).
The care provided to the latter patients appeared to be highly in-
adequate, there being no meaningful occupational or therapentic
activities, apart from pharmacotherapy and regular consultations
with a psychiatrist”. It further states that Forensic Psychiatric
Institute in Prishtiné/Pristina would offer far more suitable
conditions to treat severely mentally ill prisoners and was also
operating far below its official capacity (at the time of the visit,
there were only twelve forensic patients in the ward for psychi-
atric treatment with 24 beds).

2 All CPT reports on visits to Kosovo are available at: hetps://
www.coe.int/en/web/cpt/kosovo (29.02.2024)
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A similar situation was found by CPT also during their visit
to Kosovo in 2020. According to the CPT visit report in 2020:

“..it appeared that more resources were required in order ro
appropriately address the needs presented by the prisoner popu-
lation at Prishtiné/Pristina where some 60 inmates held in the
establishment at the time of the visit were suffering from a mental
disorder”. In this report, The CPT further states:

“Despite the recommendation made following the previous
visit, the psychiatric care provided to prisoners on the psychiatric
ward of the hospital unit at Dubrava Prison remained unsatisfac-
tory. At the time of the visit, the ward was accommodating seven
patients with mental disorders, including four with severe mental
disorders. The psychiatric care provided to them was still limited
to pharmacotherapy and individual consultations with a psychi-
atrist” It also states that the transfer of the patients concerned
to the Forensic Psychiatric Institute in Prishtiné/Pristina is not
immediately feasible.

The Ombudsperson 's reports
Shortcomings as regards treatment, lack of institutional capaci-
ties and human resources available for the treatment of mental-
ly ill prisoners, were also reported by the Ombudsperson Insti-
tution of Kosovo through the annual and National Preventive
Mechanism visit reports.> The National Preventive Mechanism
(NPM) of the Ombudsperson, during visits conducted to de-
tention and correctional centers in 2019, noticed lack of per-
sonnel and institutional capacities, as well as presence of men-
tally ill prisoners in these institutions, instead of being placed
in adequate health institutions. Furthermore, the NPM of the
Ombudsperson expressed its concern and recommended that
the competent authorities should increase their efforts to pro-
vide adequate psychiatric services to prisoners with serious men-
tal disorders, including psychosocial activities and occupational
therapy, in addition to regular therapy and consultations with a
psychiatrist. According to the Ombudsperson's NPM reports,
the situation did not change in 2021 and 2022 as well. The NPM
annual report 2023, states that during the visits in 2022, the
NPM noticed the presence of prisoners with mental problems
in pre-trial and correctional centers. Despite the doctor's rec-
ommendations, due to lack of capacities in adequate health fa-
cilities, prisoners with serious mental problems continue to be
kept in detention and correctional centers.

Kosovo Rehabilitation Center for Torture Victims (here-

inafter, KRCT), an NGO, authorized to visit all places of

3 All Ombudsperson's National Preventive Mechanism Reports
are available at: https://oik-rks.org/en/national-mechanism-for-
prevention-of-torture-nmpt/reports-nmpt/ (29.02.2024)
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deprivation of liberty, reported that adequate management of
prisoners with mental disorders remains among the main chal-
lenges as regards the treatment of prisoners in Kosovo in gen-
eral. Correctional institutions have no special institution for
placement and treatment of prisoners with mental disorders.
According to KRCT, such a situation is a result of the failure of
authorities to provide to prisoners continuous psychiatric care,
lack of adequate facilities and lack of correctional staff*

Based on the above-mentioned situation, the Office of the
Council of Europe in Pristina and the Ombudsperson of Koso-
vo, in 2021 organized round tables and conferences where,
together with the competent authorities, the challenges of
treating prisoners with mental health problems were discussed,
as well as other challenges regarding mandatory psychiatric
treatment. During these meetings, the participants agreed that
the competent authorities should take adequate action to treat
prisoners of this category in accordance with applicable Kosovo
legislation and international standards for the Human Rights
and Fundamental Freedoms of prisoners. The competent min-
istries, during these meetings, presented their plans to resolve
this situation. In this meeting, the Minister of Justice, amongst
others, emphasized that, “In the correctional institutions there
is a considerable number of convicts who are persons with men-
tal health disorders and this presents a great challenge for their
management’”. As part of the efforts to improve the condition
of prisoners with mental health problems, on February 28,
2023, in Dubrava Correctional Center, a special ward for the
treatment of prisoners with special needs was planned to be
established. However, the Department of Health in Prisons
(henceforth, DHP), which is responsible for the provision of
health services in detention and correctional centers, has pub-

lished its annual report 2023, where it also expressed concern

4 Kosovo Rehabilitation Center for Torture Victims, Monitoring
Report, 2021, p. 24, available at: https://krct.org/wp-content/
uploads/2023/10/Human-Rights-in-Kosovo-Correctional-
Institutions_Monitorin-Report_2021.pdf.
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about the presence of a large number of prisoners with mental
health problems in correctional and detention centers, due to

lack of capacities to place them at Psychiatric Forensic Institute.

Conclusion

According to reports of Ombudsperson's NPM, CPT reports,
Ministry of Health Prison Health Department reports, as well
as reports of Kosovo Rehabilitation Center for Torture Victims,
presence and treatment of prisoners with serious mental health
problems in detention and correctional centers in the Republic
of Kosovo remains a serious challenge, despite the efforts of the
competent authorities to change this situation and to increase
human resources and institutional capacities. Prisoners with se-
rious mental health problems continue to be accommodated in
detention and correctional centers, instead of being accommo-
dated in the relevant health institutions, due to the lack of in-
stitutional capacities and personnel. These conditions are not
in accordance with international standards and applicable leg-
islation in the Republic of Kosovo for the treatment of prison-

ers with such health conditions.

Recommendation

TheRepublic of Kosovo must take further steps in order to treat
prisoners with mental health issues in accordance with the in-
ternational Human Rights Standards, CPT and Ombudsper-
son's recommendations and applicable legislation in the Re-

public of Kosovo.
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