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This article addeesses the question of lagitimacy, both in a general theoretical perspactive and
moare specifically in relation to policy making in the Evropean Union. 1t is argued that Jirgen
Habermas® recent theorics of discursive will formation provide a useful framework for
understanding the current problems of legitimacy in Ewropean policy making, The main
proposition s the central connection beiween communication and legitimacy, and it is argued
that impraving the communicative character of policy making should be a central aspect of the
democratization efforts in Western Eurape.

Introduction

States today face tremendous challenges trying to deal with the
consequences of transnational interdependence, especially in the economic
field. Many states suffer from severe financial problems, and efficiency
problems urgently need to be addressed. One challenge is how to undertake
the necessary changes in a socially acceptable way. We can conceplualize
this as the legitimacy question. In this article 1 consider the relevance of
Jirgen Habermas' more recent views on discursive will formation for
addressing this core question of contemporary policy making. In a context
where traditional institutional solutions such as representative parliamentar-
ianism seem insulficient, as in the context of supranational decision making,
Habermas' approach provides a flexible and promising guide for future
institutional reform.

[ argue for the importance of discursive will formation in framing policy
that 1s rational and at the same time has good prospects of meeting public
acceptance. The aricle proposes that the connection between communication
and legitimacy is key. Accepting this proposition has implications for the
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organization of policy making and imposes certain demands on the
relationship between the political system and civil society.

The legitimacy problem arises in the borderland between state and society
and must be resolved there. Both “pragmatic™ approaches (wanting to
substitute democratic legitimacy for instrumental cutcomes, such as welfare)
and “formalistic”” approaches (where legality rather than legitimacy is
stressed) tend to miss the central problem. The question of legitimacy is
subtle. It involves trust which can neither be commanded nor “bought.” 1
argue that improving the communicative character of policy making, should
be a central aspect of the democratization efforts in Western Europe. This is
also the case with the European Union (EU) and its particular system of
governance. In this view, the natwre of the EU's legitimacy problem is
general and not specific to the EU. But the particular construction of the EU
and its policy making process tends to make the problem more acute. Thus,
while the theoretical approach suggested here is useful in more general
legitimacy analyses, it may be of particular value in the analysis of the
European integration project.

The first part of the article outlines a theoretical perspective on collective
will formation in the constitutional state, drawing mainly on Habermas. The
second part explores the relevance of this perspective in addressing the
question of legitimacy 1n European politics. However, [ want to emphasize
that the aim of this article is not to conduct an empirical analysis along these
lines but to suggest an approach to addressing the legitimacy question.

Discursive Will Formation

The term “will formation” emphasizes the character of process and
continual praxis of citizens in framing a collective course of action.! The
reason | call the will formation discursive (or deliberative) is that it is
conducted by means of public argumentation and discussion. It is through
public debate among free and equal citizens that proposals can be justified or
legitimated. Such a conception of democracy favors a specific (namely
discursive) principle of justification instcad of a particular organizational
form. Institutionalization of this principle varies throughout history. This
conception further emphasizes that collective choices should be deliberative
and not simply fit citizen preferences (Cohen 1989, 22; Miller 1993}, This is
in contrast to a conception of collective choice as the aggregation of
individual, non-deliberative preferences.

A common will, then, is not given from the beginning and “discovered,™
but is formed in a process of deliberation and negotiation where new
perspectives may be taken into account, new information added, preferences
changed, and so on. In fact, one of the functions of deliberative will
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formation — of having to present reasons that must be acceptable to others to
survive the deliberative process — is precisely to reshape preferences. As
Cohen says: “Assuming a commitment to deliberative justification, the
discovery that I can offer no persuasive reasons on behalf of a proposal of
mine may transform the preferences that motivate the proposal™ (1989, 24,
cf also Miller 1993). While I might take my own preferences as sufficient
reason to advance a proposal, I need to make the proposal acceptable o
others if it is to survive their critical reflection and examination.

Reflective participants will be more aware of the possible particulanty of
their position. Whether it results in changed preferences or not, deliberation
in any case promotes reflectively held preferences. It also functions to clarify
lines of conflict and to foster a common view of the problem under
consideration and of what is at stake, and thus the scope of disagreement can
be reduced {(Knight & Johnson 199%4). While 1t 1s also true that clanfied
conflict lines may decrease rather than increase the prospects for consensus,
the likelihood of stable and lasting outcomes increases.

It should be stressed that collective will formation does not presuppose
some basic consent but handles situations of both conflict and cooperation: it
“refers to the stabilization of mutual behavioral expectations in the case of
conflict or to the choice and effective realization of collective goals in the
case of cooperation”™ (Habermas 1989, 145). It contains clements of both
negotiation and argumentation which can lead to an outcome that all affected
partics may agree is in their best interest. The outcome may well be — and
often is — a compromise and/or a majority decision. However, voling is more
rational and less arbitrary if preceded by deliberation. It then escapes mere
decisionism and aggregation of pre-deliberative preferences.

The Role of Law

While communicative action and deliberative democracy are recurrent
themes throughout Habermas® scholarly work, his thinking has recently
developed towards a political theory which gives more weight o the
complexity of conlemporary society without giving up democratic ideals.
The need to address the institutional questions of democratic will formation
has led him to increasingly stress the role of law. In his most recent writings,
Habermas locates the radical democratic principles inside rather than outside
the political and legal institutions of the Rechtsstaar. He sces the law making
procedure in the modem constitutional state as the institutionalization of
collective, discursive will formation. However, the question of legitimacy
and validity must be disunguished trom the historically contingent question
of how w0 institutionalize and organize will formation (Tuori 1989, 137;
Habermas 1989, 154; 1994a, 13). Thus, agreeing on the need for
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legitimization of law and on the role of the discursive principle of
Justification in this respect does not lead to any immediate conclusions about
how 1o organize the political process in practice.

However, without an institutional framework that both makes deliberation
possible and allows the formed opinion to be effectively channeled into the
formal decision making system, discursive will formation is not viable.?
Habermas himself has put more emphasis on the normative model of
democracy and its general conditions and requirements than on the actual
institutionalization of policy formulation, legislation, administration, elc.
Departing from Habermas’ general insights in this respect, the next step
would be a discussion of concrete institutions and rules for will formation,
but the discussion here concerns the usefulness of the general framework.

A constitutional state is characterized by its rule of law. Law is the
medium by which peoples govern themselves, exerting self-determination by
self-legislation. Law making procedures can be secn as the institutionaliza-
tion of collective, discursive will formation by which the popular
sovereignty 1s exercised by citizens prescribing laws for themselves. In the
Rechrsstaar, Habermas stresses, “popular sovereignty is no longer embodied
in an identifiable assembly of autonomous citizens. It draws back into the so
to spcak subject-less communication circuits of forums and associations™
(Outhwaite 1994, 143).% Here we sce the importance Habermas ascribes to
the public sphere or Offentlichkeir (an analytical category thal can comprise
a plurality of autonomous public spheres). When citizens meet to discuss
collectively relevant questions or to act together, they develop a commu-
nicative power that can and should exert influence on the political system.

Law is precisely the medium by which this communicative power is
transformed into administrative power. By means of law, power gets binding
force and can be effectively implemented. Law must be both compulsory and
compelling in order o be effective and thus combine the threat of sanctions
with an appeal 1o shared convictions (Outhwaite 1994, 140; also Bohman
15994, 910; Habermas 1994b, 136). Laws should be obeyed, not only because
they are made according to correct law making procedures, but also because
citizens feel that they deserve to be respected. 1 will return to this need for
normatively grounded legitimization below.

Will Formation in Complex Societies

Modern sociclies are characterized by differentiation and complexity, and
this makes it even more difficult to achieve the ideal of deliberation and
agreement among free and equal citizens. Societal complexity fundamentally
changes the conditions for popular sovercignty. Under socictal complexity,
where should deliberation take place, and in what institutional scuitings? And
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to what extent can such deliberation govern society as a whole? If it cannot,
what would be the function of deliberation?

According to Habermas, we can say that law complements morality with
regard to the problems of social coordination in large, complex societies with
large-scale institutions (Habermas 1994b, 140).* In such societies people
cannot interact face to face. Societal coordination cannot be subject-
dependent. Large-scale institutions such as the market economy can hardly
be govermned mercly by moral norms. Law then functions as a means for
organizing subsystems (such as the economy) that have become autonomous
from the moral context of action (Habermas 1992¢, 365). Law is one of the
integrative mechanisms that remain in pluralistic and heterogeneous modern
societies where tradition and religion have lost much of their integrative
force (Bertilsson 1995, 12 f1).

Hahermas distinguishes between different forms of societal integration:
social integration by means of shared norms and system fmtegration by
means of funcuional coordination by market and administration and their
steering media money and power. Law is also involved in regulating the
economic and political subsystems. All three forms of societal integration
can then be said to have a discursive characier to the extent that they undergo
a discursive process of legislation. Another question is where the initiative
comes from, and whether law has discursive origins in the sense that it
originates from deliberation among free and equal citizens about common
concerns and not from indisputable dictates from the market, bureaucracy or
technocracy. Consequently, the challenge is how to strike an effective
balance between communicatively structured and functionally integrated
spheres of social life, or in Habermas® terms, between system and life world
(1992¢). We could also frame the dilemma in Dryzek’s terms as a baule
between instrumental social control and discursive social and political
interaction (1994, 85).

Contrary o authors such as Luhmann, Habermas does not think that the
complexity and differentiation of contemporary society makes the question
of normative legitimization outdated. The underlying problem is “the
inadequate institutionalization of the principles of the Recfusstaat rather than
an overload imposed by these principles on a state activity which has
become more complex” (Habermas quoted in Outhwaite 1994, 148). The
question of efficiency should not be confused with the question of legi-
timacy.” According to Habermas, the scarcest resource in complex societies
is not the steering capacity of states or the productivity of the market but
social solidarity. Habermas maintains that “the forces of social solidarity can
today be regencrated in the forms of communicative practices of self-
determination” (in Outhwaite 1994, 149),

Dryzek goes as far as to claim that increasing complexity in the modern
world actually facilitates the rise of discursive designs and encourages
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communicative rationality. This is because it is very difficult for instru-
mental rationality and its corresponding steering strategies to cope with
complex and controversial problems (1994, 53, 57 ). The interrelationships
that go with societal complexity may also help convert zero sum problems to
positive sum relations (Dryzek 1994, 75).

According to Habermas, law is needed to mediate between the normative
demands of communicative reason and the empirical facts of power and
complexity. Law harbors a tension between validity or normativity and
facticity which entails both an element of force and a need for recognition,
Complex societies are ever more dependent on law, and this increases the
need for legitimization.

Legitimacy vs. Legality

Since the constitutional state rules by law, a question arises as to how the
legal forms of state authority can be legitimate. Positive laws can be changed
at any time by the law maker, so what grants such changeable laws
legitimacy? As opposcd to Weber and legal positivists, Habermas does not
see legality as an answer to this question, and he rejects the view that law is
legitimate if enacted according to established legal procedures. Legitimiza-
tion by procedure “gives no answer to the question of why the legitimating
procedure itself, why the regular operation of the constitutionally sanctioned
organs, why indeed the constitutional order itself is legitimate™ (Habermas
1985, 102). The question is how the political order as such can be legitimate.
The constitutional state must secure its legitimacy extra-legally.

Whether laws can be coercively enforced and whether political decisions
can be respected even by those they disfavor depends on the legitimacy of
the law making process itself. What lends the law making process
acceptability is the extent of its democratic organization, that is the extent
of 1ts discursive and fair character. The fairness 1s guaranteed in the basic
civil rights (such as freedom of opinion, expression, ¢te.), legal protection,
and the rights of equal political participation. The discursive character in wrn
depends on the communicative exchanges with the public sphere by which
discursively formed opinion can be channeled into the political system and
transformed into actual policy. The legitimacy of law thus depends on the
extent lo which it preserves “an internal connection with the socially
integrative force of communicative action™ (Habermas quoted in Baynes
1995, 212).

Habermas stresses the link between human rights (which protect
individual autonomy) and popular sovereignty (which protects collective
autonomy): “The intemmal connection between popular sovercignty and
human rights that we are looking for consists in the fact that human rights
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state precisely the conditions under which the various forms of commu-
nication necessary for politically autonomous law-making can be legally
institutionalized™ (Habermas 1994a, 12 f).

Habermas maintains that “[o]nly those laws may claim legitimacy that
meet with the agreement of all citizens in a discursive law-making process
that is itself legally constituted™ (quoted in Bohman 1994, 911 £).” In the
discursive process, the issues are subjected to the principle of universality of
interests, that is to a test of whether the outcome may be in the interest of all
affected. Only public deliberation can assess and justify the reasonableness
of proposals and ideas. In other words, the source of legitimacy is the process
of will formation as such, ie. deliberation itself. In Manin's words: “a
legitimate decision does not represent the will of all, but is one that results
from deliberation of ali” (1987, 352; cf Miller 1993, 77; Bohman 1994,
925)." Here the emphasis is on deliberation, not unanimity.

The Public Sphere

The public sphere should not be conceived of as a specific institution but
rather, in Habermas® recent terms, as “a network for the communication of
contents and the expression of attitudes, i.e. of opinions, in which the flows
of communication are filtered and synthesized in such a way that they
condense into public opinions clustered according o themes” (quoted in
Outhwaite 1994, 147). Public opinion is thus the result of communication,
and not of the aggregation of individual opinions in surveys.

The role of the public sphere is not just Lo mediate between civil society
and the state regarding concerns and needs, bul to keep a critical eye on the
state and its exertion of power. By means of communication and interaction,
central issues are developed and thematized in the Offentlichkeir, and can
then be passed on to the formal political system and channeled into the
political process. It is important that any type of issue can be taken up for
public deliberation.

However, a separation between social power and political power, between
the public sphere and the political system, needs to be maintained. Contrary
to the state, the actors in the public sphere do not have access to means of
enforcing their proposals. But then again, they are neither accountable for
the proposals they forward, nor do they have to take into account all aspects
of problems which formal decision makers cannot avoid (cf Eriksen 1994,
381). But even il only formally organized bodies can make the decisions in
the end, “they must remain open and sensitive to those communicative flows
of autonomous public spheres where formation of beliefs, issues and argu-
ments is not yel integrated into the institutionalized decision-making
processes . . . Institutional political will-formation would destroy the basis
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for its own rational functioning if it were to clog the sources of spontaneily
inherent in an antecedent public sphere” (Habermas 1989, 154).

Thus, rational collecuve will formation puts certain requirements on the
relations between civil society and the state, so that the free-floating themes
and ideas developed in the former can effectively influence the formal
decision making. It also requires that civil society functions in such a way
that a rational public opinion can be formed. Here such aspects as the
information available, the quality of education, and the scope of and
precision with which the controversial issues are articulated play a role (cf
Outhwaite 1994, 138). In practice we know that unequal power relations,
unequal access to debate fora, varying skills in expressing oneself, etc.
constrain discursive will formation. Thus, the need for democratization also
applies to civil society itself. In reality there are many constraining factors on
a well-functioning deliberative process: the time frame within which
decisions have to be made, the size and complexities of societies, the
number of people affected by decisions and thus legitimate participants in
discourse, the asymmetries of competence and of availability of information,
the varieties in motivations o participate, to name just a few,

However, the rationality of an outcome as well as its legitimacy depend on
the conditions under which it was reached. It is therefore worth striving for
optimal conditions for deliberation, although it is important to be realistic
about the possibilitics in practice. A discursive theory of political
legiimization departs from an ideal of discourse and discursive conditions
and evaluates actual situations according o this standard.® As a minimum,
adequate and publicly available information — o avoid distoried beliefs —
and the guarantee of equal access o participation — to avoid agrecments
reached by forces other than the force of the best argument — are needed.
Moreover, unrestricted communication and free expression of opinions are
important so that good ideas and arguments are not hindered. Also, an
appropriate institutional framework is needed to enable free, reasoned
deliberation among equals in practice. Whether the dispute will finally be
settled by a majority vote or by unanimity remains in each case an empirical
question. However, the legitimacy of the outcome is in any case granted by
the preceding deliberative procedure.

As mentioned above, Habermas now locates his theory of democracy
within the existing instintions of the constiwional state. One may ask if
Habermas has come to content himself with the increasingly formal
democracy of today. While there is no doubt that political and legal
institutions are crucial for societal integration in today's complex sociclies,
onc must ask how these institutions function in practice. Despile his
emphasis on the need for flow of communication between the public sphere
and the political system, Habermas devotes little atlention to what can
actually be done o secure this.
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Politics have undergone tremendous changes over the last decades, and
one may ask to what extent politics take place within the formal institutions
of the state. Is Giddens right when he claims that the most important changes
affecting people’s lives today do not originate in the formal, political sphere
and that the formal political sphere 15 only able to provide limited answers to
these concerns? (Giddens 1994, 111). Is the role of law makers merely to
adapt to changes that have already taken place outside of their control and
thus to codify and auempt to legitimize dictates from elsewhere? Beck
makes a useful distinction between poliics (of the political system) and
subpolitics (in the sense of autonomous subsystemic politics) (Beck 1594,
35; also Beck 1992). Subpolitics refer to the techno-economic development
which can be said to fill a political function (in its society changing scope)
but in a non-political (i.e. non-accountable) way. One obvious question is
what are the implications of subpolitics — and of failing to take them into
account — for the political and social order in Western societies in the long
run?

However, to depart from the existing political system and its law making
procedures and to improve its communicative character may be a fruitful —
and realistic — path to both improving the quality of decisions and increasing
their democratic legiimacy.

Institutional Prerequisites and Problems

When it comes to discursive will formation in practice, there are two
interrelated aspects that need to be taken into account: insritutional
requirements for the formation of will and the subsramtive issues 1o be
settled. External factors, such as cconomic inmterdependence, may pose
constraints on institutions (their appropriateness and effectiveness) as well as
on the concrete policy that is to be — and can be — worked out.

The point of a process of discursive will formation is to frame a general
interest. During the process of deliberation, particular interests = i.e. interests
that cannot be motivated in a way that appeals to all or at least most of the
participants - arc excluded or transformed into a general inerest, In fact, it is
only by means of discourse that particular interests can be identified and
sorted out. Not even the proposals of interest groups are necessarily
particular interests. It 1s thus problematic to take some interesis as general
and others as particular without sufficiently specifying the process and
mechanisms by which these can be distinguished. Also, the borderline
between political and technical issues, that is between issues that need 1o be
settled discursively and those that can be handled by expertise alone, can
only be drawn in a discursive process. No issucs can be excluded from
deliberation from the beginning, and all interests must be articulated and

717



assessed publicly in order 10 be legitimated. Morcover, 1o the extent that a
trade-off between procedural faimess and efficiency needs to be made, this
too requires fair discussion, agreement and review in order to be legitimate
(cf Blaug 1996, 67).

In principle, I agree with Giddens when he states that “it is the aspect of
being open to deliberation, rather than where it occurs, which is most
important” (Giddens 1994, 115). However, deliberatively formed opinion
cannot effectively influence formal decision making unless there is an
institutional infrastructure to support it.” This infrastructure may well be part
of the institutions of the constitutional state. But this requires that these
institutions function in such a way as to allow effective communicative
exchange with civil society, and also that civil society itself functions in such
a way that public opinion can be effectively formed. Accordingly, the
institutional infrastructure must also include such things as the educational
system and the mass media and, as mentioned above, the need for
democratization also applies to civil society itself. It is very important that
all affected citizens have access to arenas where issues are deliberated.'®

Thus, while deliberative democracy in principle is fully in accord with
representative democracy, its institutions might need to be reshaped and
revitalized. Let us reeall the basic principle of deliberative democracy:
opition to be formed before decisions, not afterwards, and thus legitirmiza-
tion through previous deliberation. The fact that formal democratic
institutions exist does not necessarily imply that they function in a way
that fosters a discursive will formation. What needs to be improved is the
communicalive character of the actual law making practices, i.e. their
openness for inflow of discursively formed opinion.

Discursive will formation is just as important in the large-scale and
complex policy making processes of today. Such a political order relies just
as much on confidence and trust between electors and elected, policy makers
and policy takers. Al the national as well as the at European level and
especially in their interrelations, an adequate flow of information must be
ensured, publicity must be the norm, avenues of access to deliberation fora
must be multiple and non-exclusive, ete. Above all, deliberative democracy
(or in Giddens' words “dialogic democracy™) is a matler of atiwde - a
willingness to listen and to take the perspective of others into account before
opting for a special policy line. That attitude needs to be given institutional
support o function at the level of political decision making. It also needs o
be anchored in a more encompassing political culture.

Policy making in an internationalized environment (such as the EU
framework) imposes institutional constraints on discursive will formation.
The character of negotiations (between national interests) and its “culture™
of non-publicity and anenymity of power and accountability limit the scope
and space for public insight and debate. Presently there are few institutional
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forms of supranational opinion, will and interest formation within the EU.
The European Parliament is an obvious candidate, but so far it has neither
legislative power nor the right to initiate proposals. Policy making in an
internationalized context may also impose constraints on what issues can be
discussed and proposed, that is on substantial policy. However, transnatio-
nalizalion may also entail new opportunities for discursive will formation.
Subnational as well as supranational arenas for public debates may be
created, and new technologies provide new opportunities for transnational
communication,

Government and Communication

According to the perspective outlined above, parliamentary democracy is not
only a system of governance (based on the sieering media money and
power), but also an arrangement for integrating different interests and
opinions and for testing the legitimacy of those in power (cf Eriksen 1993,
51). States need both functional steering (regulation and coordination of
action) and consensus-generating political dialogue.

The difficultics facing states today concern both their governing capacity
and their conmmunicative capacity. We may even speak of deficits in these
respects. Bul, using Sweden as an example, this is not the same as to claim
that Sweden as a nation-state suffers from a legitimacy deficit, My thesis
would be that the probability of a future legitimacy deficit is as much a
function of the state’s communicative capacity as of its efficiency. Generally
speaking, legitimacy is even more crucial for a political regime when it
cannot guarantee efficiency. I have argued elsewhere that nation-states may
have lost considerable efficiency and autonomy in the last few decades, but
nonetheless it is o nation-states that citizens pledge their loyalty and
allegiance (Jacobsson 1994). On the other hand, the European Union, Lo
which Sweden and 14 other national states have surrendered part of their
sovercignty, seems o suffer from a legitimacy deficit. If this is true, my
argument would be that the legitimacy deficit is related 10 a lack of effective,
communicative consent formation, and that an improvement in this arca
should be the main component of any strategy o overcome the problem.

Although I cannot develop the argument, T consider support for the EU to
be instrumentally rather than normatively motivated, and accordingly the EU
is more susceptible to efficiency problems than the national states. This may
of course change in the future depending on developments within the
member states as well as within the EU. However, atempts 1o substitute
efficiency for legitimacy are problematic, The underlying assumption then is
that favorable instrumental outcomes, such as welfare, will replace the need
for democratic legitimacy. Or, according o the official Swedish position on
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the EU, that democratic legitimacy can be provided nationally and the
supranational elements can be legitimated instrumentally (cf Regeringskan-
slier 1995; Skr 1995/96: 30). But instrumentally motivated support for a
political regime makes it extremely success-dependent and thus unpredict-
able and potentially unstable. Resulls are important for the support of a
regime. They are necessary but not sufficient factors by themselves.
Sometimes it is objected that politics are alrcady too much talk and that it
should concentrate on getting things done. The first question however is
what things should get done, then fiow and why; and these matters can only
be settled by dialogue. This is not to deny that deliberatively formed
opinions also need to be effectively translated into actual policy and
subsequently implemented.

States” lack of control and the communication deficit are closely
connected. The less capable the state 1s of controlling the cconomy, the
less open it may be for discursively formed opinion to influence its policy.
There is less time and space for deliberation. When central policy decisions
take the shape of informal consultations and agreements between key policy
makers, such as party leaders, it to some extent replaces a broader
deliberation and anchoring in Parliament and among the broader public.'!

An attempt to legitimize the fact that discussion does not take place before
decisions are made is to claim that there is nothing to discuss, Thus, fewer
and fewer matters are open to deliberation, and more and more they take the
shape of “necessitics” = not open to guestions or discussion (cf Jacobsson
1995). Politicians are reduced o “bookkeepers of the greal necessities™
(Olsen drawing on Seip in Olsen 1995, 6). One illustrative example from
Sweden s the October 1990 declaration of the intention to apply for EC
membership. This was announced in a financial plan 1o stabilize the
cconomy and had not been discussed before the announcement, neither at the
Social Democratic party conference held only a few weeks before nor in the
public sphere more generally. The process of mobilizing support for the
membership came after the application was submitted.

Is it the case that politicians have difficulties making the hard decisions,
and so o speak need the “great necessilies” to be able to make decisions at
all? If the politcal system is too late in undentaking changes, we could say
that it suffers from a kind of rationality deficit. This phenomenon may have
institutional roots, but it is far from obvious that the problem will be
overcome by closing off the channels for public discursive will formation. A
process of discursive will formation may show that the expectations and
demands of the public are not exactly what poliucal decision makers believe
them to be. In any case a process of will formation functions to modify and
revise initial and non-deliberative preferences.
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Communication and Legitimacy

The model of discursive will formation defines the relation between political
legitimacy and communication as follows: by means of public discourse the
reasonableness and faimess of proposals can be assessed and thereby
justified. Or put differently, legitimacy is produced through communicative
action. Proposals are evaluated in relation 1o collective goals (also
discursively set) and according to the general interest. Apart from the
formal rights to equal participation, all this requires that public opinions are
communicated and that public deliberation can somehow effectively
influence the decision making.

In the Swedish law making system, bills are preceded by public inquirics
and reports (by both parliamentarians and experts), circulation of bills o
concerned bodies for comment, and public hearings, and this has allowed for
considerable communicative exchange around the issues under considera-
tion. This comparatively slow decision making system has proved very
cffective when it comes to implementation, since a high degree of consensus
has been reached through previous dialogue phases. We can characterize
Swedish democracy as a dialogue culure, something popular movements
and their organizational culture and the principle of publicity and general
access o official documents have also contributed 1o,

In Sweden, the needs of civil socicty have not only been channeled
through poliical parties but also mediated by interest groups through
corporate structures through which core groups have gained privileged
access o the structures of decision making. It seems today as if political
partics and sectorial interest groups are increasingly unable 1o catch and
channel the movements and developments in society, such as new societal
interests and conflicts. Instead, new lines of conflict are expressed through
other channels than these. The Nordic referenda on EU membership, where
lines of conflicts other than those between the political parties appeared, may
serve as cxamples. In some cases, internal party divisions, for example
between the party “establishment™ and the “grass roots,” are as big as the
divisions between different parties (cf Brox 1993), The voters and the
clected politicians seem to move in different directions.

Politicians as well as political analysts arc bewildered. What is going on
with the voters? Should we conclude that people are ill-informed about the
state of things? Or are they simply spoiled? Would they change their minds
if they got more information about the “necessities™ of this or that policy? If
50, it 15 still obvious that the communication flow between the public sphere
and the political system i1s malfuncuoning. Or are societal concerns and
divisions today different than when the party structures and corporaie
structures  were “cemented,” and are these concerns not effectively
communicated and channeled into the decision making structures? In my
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view, common sense explanations, such as lack of public insight, reveal an
incapacity to analytically grasp the core of the current legitimacy problems.

[ propose that (1) the communicative elememt of Swedish democracy
{exemplified above) is connected with its traditionally high degree of
legitimacy, and (2) to the extent that this communicative element is eroding
{without being compensated for, at for instance the supranational level),
legitimacy risks being eroded two. A more general proposition is that
communicative policy making has the best prospects for legitimization, and
that the democratization efforts in Western Europe today are best supported
by a strengthening of this communicative element = both nationally and
supranationally. Deficient communication between actors in civil socicty
and the formal political system may result in a mismatch between societal
interests and concemns and the policies that are put into place. This in turn
may result in increasing divisions and an crosion of trust between policy
makers and policy takers that may eventually express itself in the form of
alienation from formal politics and other societal institutions andfor in
various extra-parliamentary manifestations.

EU Policy Making — Non-Communicative or
Selectively Communicative?

[ will devole some extra attention o the problems of EU policy making in
relation to discursive will formation for two reasons. First, the scope and
importance of EU law making has been constantly increasing. Second, the
EU seems to suffer from more severe legitimacy problems than the member
states. My thesis —= once again = 15 that the legitimacy deficit is closely
related to a communication deficit.

It should be stressed that the communication deficit is not mainly a
question of lack of information. Therefore, the conclusion of European
policy makers that they must become better at informing the citizens about
the need for certain policies is misguided. Information is one-way
communication, while dialogue implies a reciprocal relationship. Adequate
information is a prerequisite for serious deliberation, but here it is more
important how open the issues are for deliberation. In other words, the
central question is the openness to inflow from civil society and the
mediation of interests and concerns of the life worlds of citizens in the
process of lormal policy making. OF course, this has to be done in
combination with an adequate inflow of expent opinion.

A few things may need to be said about the specific features of the EU,
even if this is not the right place w0 go into detal on this mater. The
originality of the EU’s institwtional order can be attributed to its combination
of interstatal and suprastatal features. The fact that national governments do
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the law making in the Council gives the cooperative effort the character of
intergovernmental cooperation. On the other hand, the Council does have
suprastatal features because the laws passed by the Council take precedence
over national laws and may have a direct effect on citizens in individual
countries, national governments may be voted down through the practice of
majorily voting, and nationals may thus be bound by decisions opposed by
their own representatives. The European Parliament, the Commission and
the Court are supranational institutions. Consequently, there are two political
arenas: one national and one supranational. The participation of citizens
commonly takes place at the national level, even when political authority is
exercised supranationally.

The project of a European Union is not met with the same support from
the citizens as from the political elites in the member states (cf the referenda
on the Maastricht Treaty and the participation rates in the European
clections). One assumption is that citizens feel that the EU interferes in too
many things. The member governments have responded with measures
intended to unload some of EU's current tasks from its framework. Hence
the emphasis on the principle of subsidiariry. Some of the new policy areas,
like education and culture, that were introduced by the Maastricht Treaty are
supposed to go back to national governments altogether. Another aspect of
self-criticism is the incomprehensibility of EU decision making to the
citizens, hence the stress on fransparency.'®

The notion of a democratic deficit is well-established in the political
discourse and is mostly used to denote the fact that the European Parliament
does not have legislative power, and that citizens can only exert indirect and
partial control over the law making body (the Council) through the
accountability of individual ministers to national parliaments. However, the
problem with this definition is that it limits the democratic problem to a lack
of legislative power in a supranational parliament, and thus that it forces
democratization efforts to follow this line of logic. Currently we know that
there is limited support for a fully federalized Europe, and consequently the
risk 1s that efforts to resolve the current legitimacy problem will be
hampered if strengthening the European Parliament is conceived as the only
way o democratize the union.

I will therefore use the concept “democratic deficit™ in a more general
sense. One aspect is the lack of avenues for control and accountability at the
European level despite the fact that legislation can be directly applicable and
have a direct effect on individual legal entities in the member states. The
other aspect of the democratic deficit — and the one that catches my attention
here — is the difficulties with discursive will formation in European policy
making. This is not just a mater of lack of supranational interest and will
formation, but alse the non-communicative relationship between national
and EU decision making. Policy making takes on the diplomatic character of
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negotialions between national interests, taking place behind closed doors and
with a low level of publicity. The common knowledge and understanding
that is developed among the participants in such a context of international
negotiation, and from which the general public is excluded, further tend 1o
limit the space for public debate and accountability. Even nationally the
debate is constrained by such things as the government’s interest in guarding
its negotiation position and not annoying its cooperalive pariners by
publicizing their positions."? Morcover, from the citizens' point of view, the
positions of the member states are ready-made preferences — named ‘national
interests’ — that can or cannot be fulfilled. Citizens are excluded from the
process of preference modification which is so central for discursive will
formation and for acceplance of outcomes.

Another aspect of the democratic deficit is the non-discursive origin of EU
legislation. The civil service (however politicized it may be) in the
Commission has exclusive right 1o propose draft legislation. In this process,
lobbyists are central actors passing on the needs and interests of some
privileged societal actors, while other less organized and financially weaker
socictal groups cannot speak their case as forcefully. While it is true that an
increasing amount and scope of legislation increases the need for
legiimization, the core legitimacy problem is not that the EU puts its oar
in oo many rivers. Rather, it is the lact that its policy has not been worked
out discursively. Ofien the draft legislation docs not emanate from the
concerns of civil socicty and thus it strikes citizens as alien dictates from the
oulside. Or, to use Habermas® distinction between system and life world, the
policy worked out tends to be alien to the life worlds of citizens. One such
example is the detailed regulation of cucumbers and strawberries, however
rational it may be in the system perspective of market and administration.
This standardization is publicly defended as a “consumer interest,” but did
European consumers propose it or was it dictated by the market logic of
competition rules? According to my line of reasoning, the solution is not to
invoke the subsidiarity principle when it suits the central authority, but rather
lo open up for initiatives from below. Concretely, this could be done by
giving parliamentarians (national as well as European) the formal right o
initiate  proposals, instcad of assigning this exclusive right o the
Commission.

According to this line of logic, the present EU decision making process is
not communicative enough. Another possible interpretation, however, is that
the EU has managed well so lar because of its de facre “porous™ structures.
Lobbying and expert committees — or what has been called organized
interest  self-representation - represent de facte avenues of influence
{Andersen and Bums 1996). The challenge is to develop this porous
relationship between civil society and the decision making system in open,
non-exclusive ways that foster a general interesi. We can recall the other
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“point” of discursive will formation which was to frame rauonal pohcy.
While proposals may make perfectly good sense to the interest group in
question, they may be quite alien and in some cases even dysfunctional to the
greater whole. For instance, while the detailed harmonization of technical
standards make perfect sense for the smooth functioning of the Common
Market, it has other implications that are considered important from other
points of view.

A recent response to the lack of public support for the EU has been to
emphasize the need for concrete results and visible advantages of the EU
cooperation. This is part of the current governmental position in Sweden,
where il is stressed that “[t]he EU and the results that are achieved in the
cooperation must be democratically rooted and correspond to the expecta-
tions held by citizens of the EU” (Regeringskansliet 1995, my translation).
The idea is that the cooperation will be accepted by citizens to the extent it
results in valued outcomes such as employment and welfare. A “paterna-
listic” attitude, where citizens are “fed™ results without participating in
defining the overall goals, is a pragmatic but short-sighted understanding of
the legitimacy problem.’ What citizens expect from the cooperation can
only be defined by the citizens themselves and passed on through their
intermediaries to the formal legislative process. Therefore, the priorities of
the cooperation must be determined and its limits and borders must be drawn
through a discursive process. Secking correspondence to alleged citizen
expectations is dubious for yet another reason: The claim that proposals
correspond to the interests of a people, a nation, or a majorily group contains
an authoritarian element that we must be aware of. Touraine says that “we
must reject the conceptions, or rather ideologies, that claim a government is
democratic if it effectively responds to the population’s needs” (1995, 1)
This cannot be — and usually is not — the criteria for democratic government.

Western Europe’s basic problem is not a lack of benevolence and good
intentions by political leaders, but the fact that in the EU system of
governance, citizens are by and large excluded from the discursive formation
of political will. Or more precisely, the prospects for deliberation to really
“make a difference™ 1s Iimited and the relation between public debate and
actual decision making is thus weak (cf Stenclo 1990, 349 (f). While the
current stress on the need for increased publiciry 1s well in line with the idea
of discursive will formation, it needs 1o be combined with effective means of
influence. Moreover, with a policy making process that permits exclusive
access for some socictal interests, there is no guarantee that the result will be
advantageous for everybody or even for a majority. On the contrary, it is
quite likely that the outcome will reflect the interests of those parties who
had access to influence.

In summary, it may be true that the public lacks relevant information
about the EU project and that the cooperation currently suffers from
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efficiency problems, but the root of EU’s legitimacy problem is neither an
information deficit nor a temporary lack of concrete results due to economic
recession or ineffective decision making. Its root is in the non-
communicative nature of the legislation process, both nationally and
supranationally.

How to Move On - Politically and Analytically?

Transnationalization processes have come o challenge the institution of the
nation-state both as a locus of power and as a repository of sovereignty.
How, then, should we respond to this challenge - analytically and
politically? Instead of starting the analysis in existing organizational
forms, it might be fruitful to start from the point of view of principles and
regulative ideals. An institution may be justified from different points of
view, and different ideals will shape institutions in different ways. Above, 1
have argued for the importance of the discursive principle of justification in
framing policy that is both rational and legitimate. The questions are: What
new institutional arrangements are needed to fulfill that principle? How to
improve existing arrangements as regards their communicauve character?
The crucial thing here is a public sphere where communicative relations as
well as open relations between civil sociely and the political system can
develop to enable a flow of communication. How can a communicative
practice be institutionally supported and politically and culwrally encour-
aged?

When it comes to policy making at the European level, it may be even
more fruitful to start with principles. The discussion of EU’s organizational
form — a federation, a confederation or something sui generis — has in many
senses come Lo a dead end, analytically as well as politically. The same is
true for the corresponding strategies for the democratization of the EU. A
new approach could be to start with democratic principles and then see what
organizational forms would be required to secure these principles. In
Habermas' interpretation, popular sovereignty 15 based on three principles: a)
the principle of legal protection of individual rights, b) the legality principle
that guarantees political and legal contrel of administration, and ¢) a
principled separation of state and society that secures the discursive
justification of social power in the transformation into administrative power
{Habermas discussed in Eriksen 1994, 390). In my interpretation, the EU
needs to develop forms for the discursive justification of decisions, and these
may not lake the forms they did in the nation-state. The separation of social
and pohitical organization would need to be upheld while simultaneously
securing an openness between them. As for the principle of democratic
rights, one could think of a well-developed European citizenship (including
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civic and political rights), laid down in a constitution and secured by a court.
The alternative would be to improve the effectiveness of national citizenship
to influence European policy making, all along the line of discursive will
formation. The third principle would be democratic control and account-
ability, for which some mechanisms would need to be found. In neither case,
however, would the institutionalization of popular sovereignty need to take
the same forms as in nation-states.

Starting with the principle of discursive justification, priority would be
given to finding procedural requirements for discursive will formation, as to
secure free and fair access to agenda setting arenas, deliberation and decision
making. Communicative relations between the formal decision making
system and public spheres would need to be improved at all levels but
especially at the supranational level. I propose this as a task for political
theorists as well as activists in the coming years, especially in light of the
ongoing revisions of the EU treaties. In my view, this is a realistic and viable
path to improving the existing de facre system of povemnance, which lacks
the usual features of democratic government but nonetheless has proved able
to not only remain for decades but also to continually extend its sphere of
influence.

Habermas® views on discursive will formation provide a flexible response
o the need for democratization, precisely because this approach is not
limited to particular orgamizatonal forms or strategies. Regardless of
whether the EU cooperation develops in a federal, confederal or completely
new direction, the principle of discursive justification may always guide
institutional innovation and also improve current ways of functioning to
secure their democratic legitimacy.

Summary

In this article, 1 have concentrated on gencral procedures of opinion
formation and policy making. The procedural requirements of discursive will
formation aim at ensuring that policy outcomes will be as acceptable 1o those
affected as possible. Since all proposals must be explicitly supporied by
reasons, compele with alternative proposals under fair conditions, and since
critical reflection on differing positions is encouraged, policy outcomes will
be as legitimate and as rational as possible. Both the legitimacy of a policy
outcome and its rationality are thus functions of the conditions under which
it is produced.

I have asserted that in comjunction with the cumrent steering problems of
governments, increasing communicative problems have evolved. But
overcoming governmentability problems and increasing efficiency in non-
communicative ways may prove counterproductive in the long run, for

87



instance in the perspective of social integration. We live in an age where
nothing can be taken for granted = neither welfare, nor democracy. In such
times, policy making needs increased citizen support, whatever novel forms
participation may take. For the EU, which is a political order still under
development, a top prority must be to include the public voice in a
discursive process of policy formation.

NOTES

B8

Of course it s reminiscent of Rousseau’s velontd pénédrale. This does not imply an
accept of all Rousseau's views. On the contrary, our view of the crucial role of
communication among citizens in forming a common will clearly differs from
Rousseau's opinion that such communication is neither needed nor desired. Besides, 1o
my mind the term “general will™ is no more controversial than the term “general
inerese.”

Ofen, the idea of deliberative democracy 15 associated with the institution of direct
democracy and thus dismissed, since direct democracy is infeasible in large, complex
socicties. Howewver, as Cohen stresses, direcl democracy, which is not the only
arrangement for deliberative democracy, may mot even be a particularly pood one,
Cohen himsell stresses the role of political parties in making deliberative democracy
possible (1989, 30 1), CF also Habermas 1979, 186.

Habermas here differs from Rousseau who saw the general will as connceted o an
idemifiable assembly of citizens. He also refutes Rousseau’s claim that the gencral will
can only be expressed through direct citigen participation and never through
representation.

It is with the uncoupling of law and morality (with positive law) that the modern
legitimacy problem arises. A discrepancy appears between what is legal and what is
perceived as just and right (cf Benilsson 1987T).

Consenrr may be motivated by instrumental owtcomes, habit, passivity and even
coercion. Legilinurcy, in contrast, has 4 normative element o it = then in the eyes of the
citizens the political systern deserves 1o be subjected . Even il ¢fficiency may be one
basts for legitimacy, there is no owlomatic connection between the two, Withouw
recagnition there is no legitimate political = or for that matter social = order. Order can
be upheld by force, but there are normaltive and social limitations 1o the use of force in
modern societies. Power, thus, needs to be legitimated.

This claim is strong and Bohman himsell restates is as follows: A law is legitimate il
it is agreed 1o in & participatory process that is fair and open o all citizens™ (1994,
422, Cf also Cohen; “outcomes are democratically legitimate if and only if they could
be the object of a free and reasoned agreement among equals™ (1989, 22).

I find this wiew useful for practical purposes. While the goal of all deliberation is the
broadest possible acceplance, unanimity may nol be reached in practice. In Manins
opinion, Habermas emphasizes unanimity too much (Manin 1987, fooinote 33). [ think
Habermas does so because he grounds his discourse theory in his theory of language,
where he claims that the possibility of mutual understanding and accord is inherent in
our capacity 1o communicate, | do not think it is necessary to accept that proposition in
order 1o appreciate his view of discourse and democracy. Funhermore, also Habermas
acknowledpes that not all conflicts are solved by consensus. He explicitlly consents o
Manin's interpretation in Habermas 1992d, 446,

Habermas has introduced the notion of an “ideal speech sitwation™ as a critical
slandard or a counterfactual ideal against which acieal situations can be compared, He
grounds this in his language theory which | will not go into here. Cf also Cohen's
“ideal deliberative procedure™ in Cohen 1985,

On the need for discursive institlutions and designs, see Dryzek 1993, Contrary (o
Habermas' recem work and 1o the perspective outlined in this anticle, Dryzek does not



gee the discursive designs formalized in constitutions and formal rules. He sees law a5
an altermative instiinion to discursive democracy and as the opposite of commy.
nicative rationality (1994, 83), while I argue that discursive will formation can be
institutionalized in the law making process.

10, “Al citizens affected™ and “deliberation of all™ apply (o the principle that no one
affected by a decision should be excluded from its deliberation. It does not imply that
evervbody must participate, which would of course be utterly unrealistic. It means that
those who wish to panicipate must be able w do so. In practice, that often mcans
representing others who do not wish (o participate.

Il Examples from the Swedish context are economic “crisis agreements” in 1992 and the
preparation of the application for EC membership in 1991,

12. ?;g g'n: pﬂﬁ-ll:mslrithl responses 1o the problem of legitimacy, see for instance Lodge

aand b.

13, I have expanded on the constraints on deliberation nationally in relation to EU policy
making in Jacobsson 1996,

14. gnsl_und of paternalism, we may also frame it as “de facto guardianship” (cf Dahl 19604,
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