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Humanitarian War over Kosovo

Dret juridiske begreb Jus ad Selfom (retfardig krig) indeholder tre begrundelser for interven-
tion: Hensvnet 1l den internationale orden, statsligt samtykke eller humanitere grunde med
sidstnevnte som den mest kontroversielle. Efter 1945 har det internationale samfund vieret

flendtligr indstillet overfor intervention

ikke-mtervention er den fundamentale norm. Forlo-

bet af konflikten mellem serbere og kosovo-albanere prassenteres, og konklusionen er, at det
var en mtern konflikt, som de selv havde skabt, som ikke truede den internationale orden.
Afvigelsen fra normen om enighed blandt stormagterne var det faale aspekt af NATOs

humanitere krig.

The Jus ad Bellum of Intervention
Intervention in world politics ,,raises
questions of the utmost moral com-
plexity: adherents of every political be-
lief will regard intervention as justified
under certain circumstances™ (Wight,
1979: 191). That observation of Martin
Wight is as applicable today as ever.
Any scholar who seeks to shed light on
post-cold war interventions will quickly
come up against some of the most knot-
ted moral questions of international
relations. There is, however, a concept-
ion of intervention which can help us
untie them: interference by a sovereign
state, group of such states, or interna-
tional orgamzation, involving the threat
or use of force or some other means of
duress, in the domestic jurisdiction of
an independent state against the will or
wishes of its government (cf. Bull, 1984:
1; Vincent, 1974: 13). This conception
of intervention should be the starting
point in any endeavor to understand the
theory and practice of intervention in
world politics. That is the classical ap-
proach of the , English School™ that I shall
be taking in this essay.

The existence of constitutionally 1n-
dependent countries (i.e., sovereign
states in external relationships that can
be characterized as an international
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societas - an association or society of
legal equals - sets the stage for the nor-
mative problem of intervention, in-
cluding intervention on humanitarian
grounds. The classical ethics of inter-
vention are a negative ethics premised
on a sovereign state’s constitutional im-
munity and therefore its fundamental
right of nonintervention. If prionity is to
be given to human rights in any par-
ticular case there must be compelling
and indeed overwhelming reasons to
interfere with the sovereign rights of
states and their citizens. That is the bur-
den of proof concerning humanitarian
intervention at the present time, as dis-
cussed by Andrew Linklater (1990).
The doctrine of humanitarian interven-
tion is a positive ethics in which hu-
man rights displace state sovereignty
as the primary normative consideration
in deciding questions of intervention.
If world politics opcrated with a doc-
trine of humanitarian intervention it
would mean that states were no lon-
ger protected (normatively speaking) by
their sovereignty and would not enjoy
any preemptory right of nonintervention
- apart from the limitations placed on
that right by the UN charter. Interna-
tional society would be a universitas in
that regard: i.e., it would be an interna-
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tional community governed by an over-
riding normative purpose, or end, to
which the legal independence and equal-
ity of member states would be subjected.

Does experience since the end of the
cold war offer any solid evidence for
the claim that in certain circumstances
humanitarian considerations come be-
fore sovereign rights in the justifica-
tion of military intervention as suggest-
ed by Christopher Greenwood (1993:
40) and Adam Roberts {(1993: 444)?
Is there evidence of a normative sea
change on this issue from a secietas
of sovereign states to a global univer-
sitas of some kind?

Nonintervention is the preemptive
norm of a pluralistic international so-
ciety. The current legal site of that norm
is Article 2 of the UN charter the per-
tinent sections of which read as follows:

HAll members shall refrain in their inter-
national relations from the threat or use
of force against the territorial integrity
or political independence of any state.
... Nothing contained in the present Char-
ter shall authorize the United Nations
to intervene in matters which are essen-
tially within the domestic jurisdiction
of any state.”

Because sovereign states have a right
to have their jurisdictions respected by
all other states, and by international
society, they also have a corresponding
duty to respect that right unless there
are valid reasons to make an exception
to the rule. Nonintervention is the norm
and acts of intervention are what must
be justified. Intervention is therefore
an exceptional international action, and
normative reasons must weight heavily
to warrant such an action.

The current justifications for over-
riding that norm can be boiled down to

three. First, international order: the in-
tervention is taken for valid reasons of
international peace and security or na-
tional security. Second, consent: the in-
tervention is at the request of the legal
government of the target state - perhaps
to assist that government to counter a
prior intervention or to defend itself
against an armed rebellion. Third, hu-
manitarianism: the intervention is to
protect the population of the target state
(or segments of it) from grave abuses
at the hands of their own government
or anti-government rebels or as a result
of domestic anarchy. The first two
justifications are, for all intents and
purposes, universally accepted among
statespeople; the third is controversial.
The international case law of these and
other justifications is unsettled (see
Akehurst, 1987: 281-90; cf. Damrosch
and Scheffer, 1991).

Conventional practice identifies chap-
ter VII and article 51 as the only valid
grounds for overriding article 2 of the
UN charter. The Security Council is
authorized to identify ,,any threat to the
peace, breach of the peace or act of
aggression™ (article 39) and, if such a
threat is determined by the Council, it
may take such action by air, sea, or
land forces as may be necessary to
maintain or restore international peace
and security* (article 42) (Arend and
Beck, 1993: 31-32). Article 51 reads as
follows: ,,Nothing in the present Char-
ter shall impair the inherent right of
individual or collective self-defense.”
That is the only justification of military
intervention that remains wholly in the
hands of individual sovereign states.
Since 1945, as one commentator puts
it, ,,the state’s right to use violence
otherwise than in self-defense has been
transferred to the security council of the
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United Nations™ (Calvocoressi, 1992: 2).
These norms express the jus ad bellim
of post-1945 international society as
defined by the UN charter.

The justification that has come to the
fore in the 20™ century is that of con-
sent. We should understand this norm
in the historical context of the colonial
era when many Asian and African coun-
tries were ruled by European govern-
ments without their consent. Consent is
the preemptive norm par excellence of
weak ex-colonial states. A solicited in-
tervention, strictly speaking, is not an
intervention at all because it is not an
interference in state sovereignty. On
the contrary, it is a response to a request
by the government of a target state
which logically cannot violate its own
sovereignty. The norm of consent is a
clear bow toward the sovereignty of
that government. It is an act in defense
of state sovereignty. But because ex-
ternal armed force is involved solicited
intervention is conventionally under-
stood as a form of intervention (cf.
Wight, 1979: ch. 11; Akehurst, 1987).

The third justification for interven-
tion - humanitarian - is controversial
because it does not require consent by
the target state and it seems to go bey-
ond UN charter rules regarding inter-
national peace and security and legiti-
mate self-defense. The charter proclaims
human rights as a goal of the UN but it
docs not include human rights as a spe-
cific ground for international interven-
tion in state sovereignty. Humanitarian
intervention thus seems to repudiate the
foundational norm of state sovereignty.
It is very controversial among non-
democratic and authoritarian govern-
ments who as the most likely targets of
humanitarian intervention are jealous
about their sovereignty and normally
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claim the absolute prionty of the right
of consent. Some legal scholars deny
that there is any such justification in in-
ternational law.

An important caveat about these justi-
fications descrves emphasis: none of
them is without problems in its practical
application to particular cases. All of
them are ambiguous to some degree.
That 15 so even for consent which argu-
ably is the least equivocal of the three.
For example, if consent is to be valid
in law it must emanate from the legal
government of a sovereign state and be
freely given. The basic normative con-
cern 1s to ensure that an invitation is not
spurious - which is a question of fact
and judgment in any particular case.
Similar questions also arise in connec-
tion with self-defense (is there a bona

fide threat to the state involved?) and

in connection with humanitarian justi-
fications (is the human suffering of suf-
ficient magnitude to warrant a violation
of state sovereignty?). Like most quest-
ions of international ethics, intervention
is a question of judgment. But that
should not deter us from studying it since
it surcly also is one of the most impor-
tant normative questions of contempo-
rary international relations.

To sum up thus far. Since the adoption
of the UN charter in 1945 and even more
so since the termination of colonialism,
which notionally can be said to have oc-
curred in 1960, international socicty has
been not only cool but hostile to the
practice of intervention. This negative
posture is nowhere better captured than
by the UN General Assembly’s 1970
.Declaration on Principles of Interna-
tional Law concerning Friendly Rela-
tions and Cooperation among States,”
which asserts that ,.the practice of any
form of intervention ... violates the spirit



and letter of the Charter” (Akehurst,
1984: 108). That is the restrictive doc-
trine of intervention which is undoubt-
edly subscribed to by a large majority
of states at the present time.

NATO Coercive Humanitarianism

A humanitarian crisis in Kosovo that
had long been anticipated by many
Balkan political observers accelerated
in 1998 and exploded in March 1999
when NATO attacked Yugoslavia with
air power. Operation Allied Force was
a milestone; the first time in NATO’s
50 year history that it had gone to war,
and primarily for a humanitarian cause
rather than a defensive or security rea-
son. NATO’s intervention began seve-
ral months earlier at a peace confer-
ence at Rambouillet, outside Paris,
where 1t dictated terms affecting Yugo-
slavia’s sovereignty which the govern-
ment in Belgrade was obliged to accept,
or suffer the military consequences.
International intervention in Bosnia
had the consent of the newly independ-
ent Bosnian government whose sover-
eignty was challenged by armed Serb
and Croat secessionists. But internatio-
nal intervention in Kosovo was denied
consent by the sovereign government
of Yugoslavia which was similarly chal-
lenged by armed Albanian secession-
ists. NATO’s eventual intervention in
Bosnia, after several years of irreso-
lution, was to enforce an international
agreement between the belligerent par-
ties designed to preserve the Bosnian
state, and protect human rights. NA-
TO’s intervention in Kosovo was to
save the Kosovo Albanians, at the risk
of partitioning the Yugoslav state. The
Kosovo intervention trespassed on basic
norms of the UN charter and took place

without a mandate from the UN Secu-
rity Council. The primary justification
for NATO's intervention - in the crisp
language of the British foreign office -
was ,overwhelming humanitarian ne-
cessity™ (quoted in Roberts, 1999: 106).
NATO is described as having had a
wsense of shame™ stemming from their
four years of anxiety, indecisiveness and
inaction in Bosma (Roberts, 1999: 104).
NATO states were concerned about
the organization's credibility. Moreover,
NATO’s intervention in Kosovo was
targeted against the government: the
United States, Britain and some other
NATO countries clearly wanted to get
rid of the government of Slobodan Milo-
Sevi¢ (Roberts, 1999: 116).! They ex-
plicitly said they were not attacking the
Serbian people.

Kosovo had long been part of the Otto-
man empire when it was conquered by
Serbia in 1912. That right of conquest
was confirmed by the League of Na-
tions at the end of the first world war
by the inclusion of Kosovo in the new
state of Yugoslavia. Kosovo was never
a self-governing republic within the
Yugoslav Federation - unlike Slovenia,
Croatia, Macedonia and Bosnia. In-
stead, it remained part of the Serbian
republic. Kosovo acquired a measure
of self-administration within Serbia
under the 1974 Yugoslav Federal Con-
stitution which defined it as ,,a compo-
site part of the Socialist Republic of
Serbia.” Kosovo’s limited political juris-
diction within Serbia was taken away
by President MiloSevié¢ in 1989 and
direct rule from Belgrade was imposed.
Kosovo was recognized as an integral
part of the Federal Republic of Yugo-
slavia - i.e., Serbia - by the European
Union after the former and larger Yu-
goslavia fell apart in 1991-92. The 1995
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Dayton accords upheld the sovereignty
and territonal integrity not only of Croa-
tia and Bosnia but also that of Serbia.

The province became a cockpit of Al-
banian secessionism, government re-
pression. and increasing civil war in the
late 1990s - accompanied by a growing
exodus of ethnic Albanian refugees
from Kosovo. In 1998 the Kosovo Li-
beration Army (KLA) mounted an of-
fensive against the Yugoslav army and
police. It was met with a military re-
sponse and reprisals against Kosovo
Albanians suspected of supporting the
KLA. Serbian paramilitaries got in-
volved to defend Serb villages from the
KLA, and to terrorize Kosovo Albanian
villagers. Fearing that the civil war might
spread into neighboring states and that
the refugee crisis might develop into a
major humanitarian disaster, the UN
Security Council and NATO became
involved, During the course of the
conflict thousands of Kosovo Albanians
were killed or maimed by Yugoslav
regular or paramilitary forces. Villages
were destroyed. Serb villagers, although
fewer, suffered the same fate at the
hands of the KLA. At the height of the
crisis perhaps as many as 1.5 million
Kosovo Albanians fled into the moun-
tains or sought exile in neighboring
countries.

During 1998 the Security Council pas-
sed several resolutions on the Kosovo
conflict acting under chapter VII of the
UN charter. Yugoslavia was called
upon to achieve a political solution to
the issue of Kosovo through dialogue*;
it also called upon Kosovo Albanian
leaders .to condemn all terrorist ac-
tion™ and to pursue their political goals
by peaceful means. Both parties were
urged to enter into ,,meaningful dialo-
gue™ and ,without preconditions.” The
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seftlement was to be based on the fun-
damental principle of territorial integrity
of Yugoslavia and on the humanitarian
standards of the OSCE and was to in-
clude a substantial ,degree of autonomy
and self-administration” for Kosovo.
Resolution 1160 registered support for
OSCE attempts to arrange a peaceful
settlement of the contlict, but also im-
posed a comprehensive arms embargo
on Yugoslavia. Resolution 1199 expres-
sed concern about | the flow of refugees™
into neighboring countries and called
upon the Yugoslav authorities and the
Kosovo Albanian leaders ,to improve
the humanitarian situation and to avert
the impending humanitarian cata-
strophe.” It reiterated the requirement
for a negotiated resolution of the con-
flict. More emphatically, it demanded
that the Yugoslav authorities refrain from
using their security forces for civilian
repression in Kosovo. It firmly declared
that the Kosovo Albanian leadership
condemn all terrorist action. It called
upon the Yugoslav government to facili-
tate the safe return of refugees. Reso-
lution 1203 demanded that the govern-
ment of Yugoslavia ,comply fully and
swiftly"™ with the above Security Council
resolutions.

These UN demands upon the govermn-
ment of Yugosiavia and the Kosovo
Albanian leadership were not met with
a positive response. Instead, the politi-
cal situation in Kosovo deteriorated
throughout 1998 and into 1999. In Oc-
tober 1998 an agreement was reached
between NATO and Yugoslavia which
committed the latter to curb its use of
military and police force in Kosovo and
to end repression of the Albanian po-
pulation. The commitment was not
honored by President Milosevié. Nor
did the KL A restrict its use of violence.



The civil war continued unabated. By
carly 1999 there was a massive forced
expulsion and flight of Kosovo Albani-
ans into neighboring Albania, Macedo-
nia and Montenegro (a separately gov-
erned part of Yugoslavia).

NATO member states became deep-
ly concerned about the deteriorating
humanitarian situation in Kosovo. In
January the Yugoslav government and
the Kosovo Albanian leadership were
issued with a . summons™ by NATO to
attend the Rambouillet peace confer-
ence which involved Russia as well as
the leading NATO powers. In February
a basis for a settlement of the conflict
was laid down at Rambouillet which
contained the following terms. First,
that Kosovo should enjoy ,,substantial
autonomy™ without violating the ,,na-
tional sovereignty and territorial in-
tegrity* of Yugoslavia. Second, it should
be based on democratic institutions and
should insure the protection of human
rights and the rights of national minori-
ties (1.e., Serbs) in Kosovo. Third, all
Yugoslav armed forces were required
to withdraw from Kosovo. Fourth, se-
curity was to be guaranteed by 30,000
international troops, including a core
component of NATO forces, deployed
on the ground in Kosovo. Lastly, an in-
ternational conference was to be con-
vened three years after the agreement
went into effect to determine a basis
for a final settlement of the conflict
which would reflect ,,the will of the
people” of Kosovo (not Yugoslavia). If
the parties failed to reach agreement
on these terms NATO declared itself
wready to take whatever measures are
necessary' to secure ,,compliance with
the demands of the international com-
munity and the achievement of a poli-
tical settlement” (NATO Press Release,

January 30, 1999). That clearly was an
ultimatum.

The Rambouillet dictate was accepted
by the Kosovo Albanian leaders most
of whom were seeking political inde-
pendence. However, President Miloge-
vié refused to comply arguing that it
infringed Yugoslavia’s sovereignty by
demanding that Yugoslav forces vacate
Kosovo and be replaced by an interna-
tional force run by NATO. The Yugo-
slav government also pointed out that
the requirement that the final settlement
should reflect the will of the Kosovo
people was not only in conflict with the
rival principle of territorial integrity of
Yugoslavia but it also seemed to pre-
judge the political resolution of the dis-
pute in favor of Kosovo independence.
Richard Holbrooke, the American di-
plomat who brokered the Dayton agree-
ment, made a final attempt to arrange
a diplomatic settlement but he failed
to move MiloSevié from his position.

NATO made good on their threat by
launching an air war against Yugoslavia
on March 24, 1999. The NATO politi-
cal and military leadership believed that
by ,degrading” Yugoslavia’s armed
forces and infrastructure President
MiloSevié would be obliged to accept
NATO’ terms. They clearly expected
the Yugoslav dictator to capitulate
quickly in the face of NATO bombing.
That proved to be unrealistically opti-
mistic. President MiloSevi¢ kept waiting
for NATO to fall apart politically. But
that did not happen either. He only came
to terms in early June after weeks of
increasingly heavier air bombardment
that eventually involved over 900 war-
planes, over 14,000 strike missions, and
resulted, according to NATO’s esti-
mates, in the death of 5000 Yugoslav
combatants and 1200 civilians. It also
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reportedly caused ..enormous damage”
to the roads. bridges and industry of Yu-
goslavia (S. Myers quoted in Roberts,
1999: 119). The EU estimated the cost
for reconstructing Kosovo at between
$2 billion and $3.5 billion.

The general terms of the peace were
based on principles agreed by members
of the G-7 leading industrial nations
plus Russia. The agreement was con-
firmed and sanctioned by UN Security
Council resolution 1244 (1999) which
was passed by a vote of 14 to 0, with 1
abstention (China). The terms were sub-
stantially the same as those of Ram-
bouillet which the Yugoslav government
had previously rejected: an immediate
end of violence and repression in Ko-
sovo, verified withdrawal of all Serb
military forces from Kosovo, deploy-
ment in Kosovo of an international se-
curity presence under the authority of
chapter VII of the UN charter, safe and
free (i.e.. uncoerced) return of all re-
fugees and displaced persons, establish-
ment of an interim UN civil admini-
stration that would lead to a form of
Kosovo provincial government within
a federal Yugoslavia, and demilitariza-
tion of the KLA. Resolution 1244 au-
thorized deployment into Kosovo of a
heavily armed international security
force (KFFOR) of some 50,000 troops
who were allowed to defend themselves
and to use ,,all the necessary means" -
ie., mcluding military force - to carry
out their responsibilities. NATO was
the main component and a NATO ge-
neral was in command. Russia provi-
ded a troop contingent and it was ex-
pected that their military relationship
to NATO would be based on a coope-
rative model similar to the one used in
Bosnia. The UN Security Council also
~demanded full cooperation by all
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concerned. including the international
security presence, with the Internatio-
nal Criminal Tribunal for the Former
Yugoslavia.” Finally, it reaffirmed ,.com-
mitment of all member States to the sov-
ereignty and territorial integnty of the
Federal Republic of Yugoslavia and the
other States of the region. as set out in
the Helsinki Final Act.”

The NATO powers clearly saw these
terms as a vindication of their interven-
tion by guarantecing the safe return of
the refugees and restoring Kosovo auto-
nomy within Yugoslavia. The Yugoslav
government and the Russians saw them
in a rather different light: as confirming
the sovereignty and territorial integrity
of Yugoslavia and the superior and
supervisory role of the UN.

Justifying NATO"s Attack
on Yugoslavia

The unleashing of armed force is the
most perilous international activity that
states or alliances or international so-
ciety as a whole can engage in. It ob-
viously is dangerous: there is always a
very real possibility that it can make
things worse or escalate out of control.
It is highly provocative and thus calls
for justifications of a fundamental kind.
That was manifestly the case with
NATO’s bombing of Yugoslavia (BBC
News Online Network, 27 March, 1999),

The leaders of NATO took great
pains to justify their bombing cam-
paign. President Clinton declared: ..\We
are upholding our values, protecting
our interests, and advancing the cause
of peace.” He also said the Kosovo
crisis was a ,genocide in the heart of
Europe™ that was ,testing our humani-
ty.” People are being ,slaughtered at
NATO’s doorstep™; we are ,,preventing



another holocaust.” He remarked that
,in Bosnia we failed to act in time, we
left it too late™ and that mistake was
not going to be repeated in Kosovo:
there are ,,great dangers of not acting
now"; ,inaction invites brutality™ but
~firmness saves lives.” Finally, he said
»we need a Europe that shares our va-
lues™: the United States was defending
»a peaceful, united, democratic Euro-
pe.” The implication is clear: dictator-
ships and abusive governments had no
place in Europe and were to be stamped
out. Europe was defined as a region of
democracies which respected human
rights.

Other Western leaders echoed and
amplified President Clintons comments
(BBC News Online Network, 27 March
1999). NATO Secretary-general Javier
Solana said ,,NATO is not waging war
against the Yugoslav people® but against
the brutal regime of President Miloge-
vié. The Yugoslav government was por-
trayed as an outlaw regime, but the Yu-
goslav people were seen as tools and
victims of Milofevi¢. The German Chan-
cellor Gerhard Schrider declared the
air strikes were . not aimed at the Serbian
people” and the NATO allies ,will do
all they can to avoid loss of civilian
lives." The German foreign minister
Joschka Fischer said ,,This i1s about pre-
venting a human catastrophe.” French
President Jacques Chirac claimed the
air attacks were launched to defend
»peace on our soil, peace in Europe.”
British Prime Minister Tony Blair as-
serted ,,Barbarity cannot be allowed to
defeat justice.“ The NATO action was
necessary ,,to curb MiloSevic’s ability
to wage war on an innocent popula-
tion." The British defense secretary said
.the international community is not
prepared to stand idly by and witness

a human crime perpetrated by Milo3e-
vic." Robin Cook, the British Foreign
Secretary, noted that

~we have tried repeatedly - right up to
the last minute - to find a way to halt the
repression of Kosovo Albanians through
negotiation. ... We were left with no other
way of preventing the present humani-
tarian crisis from becoming a catastrophe,
than by taking military action to limit
the capacity of Milofevid’s army to re-
press the Kosove Albanians™

Japanese Foreign Minister Masahiko
Komura was careful to point out that
»Japan understands NATO’s use of
force as measures that had to be taken
to prevent humanitarian catastrophe.”
The humanitarian tenor of most of these
remarks is clear.

That was not so with the condemna-
tions of the action not only by Yugosla-
via but also by Russia and China whose
opposition indicated the Security Coun-
cil was deeply divided on the issue of
Kosovo. That was a worrying depar-
ture from earlier post-cold war inter-
ventions in Irag, Somalia and Bosnia
all of which rested on great power unity
at the most crucial moments. The Yu-
goslav government repeatedly con-
demned NATO for committing an act
of aggression against its sovereign ter-
ritory and the Yugoslav people. It was
NATO and not Yugoslavia that was
violating the most fundamental norms
of international society. Russian Presi-
dent Boris Yeltsin expressed the same
concerns: ,,Russia is deeply upset by
NATO’ military action against sover-
eign Yugoslavia, which is nothing less
than open aggression.” Russia’s UN
ambassador said it was a ,,dangerous
precedent” for NATO to assume the
role of a ,,world gendarme* and to disre-
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spect the basic norms of the UN Char-
ter. Russia’s Ambassador to London
pointed out _that breaking intemational
law leads to catastrophes. ... Nothing
in the UN charter or the North Atlantic
treaty can justify taking military action
against the sovereign state of Yugosla-
via." He said that NATO attacks were
a dangerous precedent because they
were L. signal to the nationalistic ele-
ments all around Europe that they can
have their way and destroy the existing
state.” Chinese President Jiang Zemin
called ,.for an immediate halt to the air
strikes and a return to the search for a
political solution to the Kosovo problem
through peace negotiations.” The Chi-
nese criticisms became more pointed
and severe after NATO bombed their
embassy in Belgrade by mistake. The
tenor of most of these remarks are
clearly concerned with traditional -
ternational law and the most fundamen-
tal values of the UN Charter: national
sovereignty, territorial integrity, and in-
ternational peace and security.
Perhaps the most penetrating critique
of NATO was that of former Russian
Prime Minister Victor Chernomyrdin.
He became involved as one of three
principal envoys who were charged with
attempting to broker an agreement be-
tween NATO and Yugoslavia and he
participated in the final settlement of the
conflict. But in a major newspaper es-
say while the bombing was still taking
place he complained that NATO’s aim
was to secure  Milodevics capitulation®™
and ..the establishment of a de fucto
NATO protectorate over Kosove." He
said
wthese NATO goals run counter to Rus-
sia’s stance, which calls for the introduc-

tion of United Nations forces into Koso-
vo with Yugoslavia’s sovereignty and ter-
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mtoral mtegrity intact. The new NATO
strategy, the first practical instance of
which we are witnessing 1n Yugoslavia,
has led to a serious deterioration in Rus-
stan-US contacts ... because a sovereign
country is being bombed ... This ap-
proach clashes with international law, the
Helsinki agreements and the world order
that took shape after world war 117

He ended his remarks by warning that
NATO was ,headed for a Pyrrhic vie-
tory, whether the conflict ends with the
Serbs capitulating or in an invasion of
Yugoslavia™ (International Herald Tri-
bune, 28 May, 1999).

The Russians and the Chinese were
concerned that NATO was setting a
precedent of intervention that would
make states with national minorities vul-
nerable to secession movements. Yugo-
slavia was fighting a civil war against
an armed insurgency. But NATO’s ac-
tion was increasing the likelihood that
Kosovo would be carved out of Yugosla-
via thereby setting a terrible precedent
of sanctioning ethnic secessionism in
multi-ethnic states - which was a stan-
ding danger to the states system that
should be obvious to anyone familiar
with international history since the end
of the first world war. Russia saw
NATO’s action as a threat to its own
domestic stability. Foreign Minister
Ivanov said NATO’s attempt to tear
Kosovo out of Yugoslavia® jeopardized
Russia’s relations with its own Islamic
minorities in the Caucasus region and
elsewhere. China was also vulnerable
to secessionism in Taiwan and Tibet.
That anti-secessionist view is undoubt-
edly very widely held among UN mem-
ber states many of which have at least
potential minority problems.

Critics of NATO's intervention, in-
cluding among them former leading



Western statesmen, invoked the closely
connected language of prudence and
international order. Henry Kissinger
echoed the remarks of Victor Cherno-
myrdin by pointing out to the reader-
ship of a popular American weekly
newsmagazine that NATO interven-
tion was gambling with international
order by provoking ,.an outraged sense
of humiliation” among Russians that
wthreatened to blight US-Russian re-
lations for years to come™ (Kissinger,
1999). It was also damaging American-
Chinese relations. Dennis Healey, a for-
mer British Defense Secretary, expres-
sed the same concern: ,,We risk our re-
lations with Russia and China and this
could produce consequences for the
whole of the world far worse than what
is happening in Kosovo.” The implica-
tions of these remarks are clear. Russia
and China are of much greater impor-
tance to NATO and the West than the
domestic politics of a small Balkan state.
Dividing the great powers, or even
risking that division, is always the most
dangerous policy. The veto 1s a ,reser-
ve power” of the permanent members
of the Security Council which rests on
the principle of prudence and exists ex-
clusively to preserve international or-
der (Schwarzenberger and Brown, 1976:
230). There 1s a basic ethic of respon-
sibility not to split the great powers into
antagonistic camps 1f it can be avoided.
Even actions that risk dividing them
require compelling justification.

Some of these critics also said it was
a terrible mistake to launch military
action without first securing a mandate
from the Security Council. To bypass the
Council in order to avoid a veto would
be to trample upon the constitution of
international society at its most important
point. The great power veto is a legal

recognition that armed intervention by
international society must rest on a great
power consensus. Otherwise it under-
mines international order and could
prove to be dangerous. According to
this way of thinking, diplomacy is al-
ways preferable to force if there is a
choice of means and methods. Former
President Jimmy Carter criticized the
Clinton government for committing a
major blunder in its Kosovo policy which
had led to a quagmire:

. Washington has become increasingly
inclined to side-step the time-tested pre-
mises of negotiation, which in most ca-
ses prevent deterioration of a bad situa-
tion and at least offer the prospect of a
bloodless solution ... the [NATO] deci-
sion to attack the entire nation has been
counterproductive, and the destruction
of civilian life has now become senseless
and excessively brutal ... Washington has
... short-circuited the long-established
principles of patient negotiation ... by-
passing the Security Council. ... Even
for the world's only superpower, the
ends don't always justify the means.”
{CNN interview, 26 March, 1999).

Another concern of those who opposed
the NATO intervention, or were skep-
tical about its wisdom and worried about
its consequences, was the fear that it
would result in the creation of a second
NATO protectorate in the Balkans (CNN
interview, 26 March, 1999). Kosovo
would join Bosnia as two protected ter-
ritories where final responsibility for
security and probably also for local ad-
ministration and policing, physical re-
construction, and future state-building
would ultimately rest with the USA and
its major European allies. And since the
Kosovo protectorate would have been
imposed by NATO’s military power it
would be difficult to distinguish from
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colomal protectorates of an ecarlier era
installed by gun-boat diplomacy. Was
NATO’s military actions 1n the Balkans
signaling a return to an era when We-
stern values were imposed on obstinate
governments by force?

According to the UN Charter. as indi-
cated previously, the only valid grounds
for the dictatorial use of armed force
(jus ad bellum) are self-defense and mi-
litary actions taken to maintain or re-
store international peace and security.
Although the Security Council charac-
terized the crisis in Kosovo as a threat
to international peace and secunty, it did
not authorize the use of force against
Serbia prior to NATO'S military action.
NATO members of the Security Council
did not try to obtain such a resolution
because it would have been vetoed by
China and Russia. Thus, NATOs bomb-
ing appeared to be in clear violation of
the UN Charter. It also seemed to go
directly against NATOs own pact, the
1949 North Atlantic Treaty, which was
defensive in character and portrayed
aggression as the supreme internatio-
nal crime. In strict legal terms, there-
fore, NATO’s action in bombing Serbia
seemed to be in violation of the UN
charter and its own treaty. That pro-
vokes the questions: Did not NATO
commil an acl of aggression against the
sovereign state of Yugoslavia?

NATO justified its military interven-
tion in Yugoslavia by claiming, among
other things, that it was permitted un-
der international law. The repression of
the civilian Albanian population by the
Serb army and police forces in Kosovo
was contrary to international humanita-
rian law; their ethnic cleansing could
also be in violation of the UN Genocide
Convention. The MiloSevié government
defied several resolutions by the UN
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Security Council taken under chapter
VII provisions of international peace
and security which all UN member
states are duty bound to obey. Yugosla-
via also failed to honor an October 1998
agreement with NATO to end its re-
pressive use of armed force against Al-
banian civilians in Kosovo and to scale
down Yugoslav forces in the province
to a level consistent with civil policing
activities. Quite clearly the MiloSevi¢
regime was in breach of some of its
international agreements and under-
takings and was treating them with con-
tempt. The American UN ambassador
was undoubtedly justified in arguing that
the Yugoslav government was a repeat
international lawbreaker: they had vio-
lated ,.international humanitarian law,™
engaged in ,unlawful repression of
Kosovars,” created ,half a million refu-
gees,” put ,pressure on neighboring
countries,” and broken their ,,internatio-
nal commitments.” Moreover, a draft
resolution placed before the Security
Council on 26 March 26, 1999 by the
Russian Federation and supported by
India and Belarus, which demanded an
immediate halt to NATOs bombing and
called for resumption of negotiations,
was defeated by 12 votes to 3.

However, that was not the same as a
positive UN Security Council resolution,
under chapter VII of the Charter, au-
thorizing the use of armed force against
Yugoslavia. A positive resolution was
not obtained. Without such a mandate
it is impossible to avoid the conclusion
that NATO’s action in bombing Serbia
was not in full conformity with estab-
lished international law. Perhaps it would
be more accurate to say it skirted the
edge of international law without secu-
ring a full mandate. As one legal scholar
put it, NATO's bombing



Sflouts the traditional interpretation of
the charter . but it is compatible with
the emerging international humanitarian
law that recognizes the rights of indivi-
duals to be protected from genocidal
practices, torture and other gross hu-
man rights abuses™ (Allan Gerson and
T.G. Carpenter as quoted by The New
York Times, 27 March, 1999),

Thus, although it can be argued that the
intervention in Kosovo by NATO was
justified on humanitarian grounds and
also on grounds that the action was con-
sistent with several prior UN Security
Council resolutions, it is more difficult
to argue that such legitimacy and legal-
ity is sufficient to override the funda-
mental nonintervention norm of inter-
national law without a clear and un-
contested indication that the action was
fully consistent with the jus ad bellum
rules of the UN charter. Uncontestabil-
ity would be indicated by a positive re-
solution of the Council that expressly
authorized the action and escaped veto
by any of the permanent members.
That the NATO states later recognized
and agreed to the principal that the
Council should sanction the terms of
the peace agreement with Yugoslavia
was dictated by the Russians who were
a crucial player in making any agree-
ment with Milofevié possible at all.
NATO needed the Russians to broker
an agreement with Yugoslavia if they
were to escape the military logic of
having to conquer the country in the
event that MiloSevi¢ refused to capitu-
late to their air power. Perhaps the Rus-
sians saw some urgency in the task of
arranging a modus vivendi - not least
for the sake of their own national eco-
nomic interests. Important members of
NATO, particularly Germany and Fran-
ce, also wanted the sanction of the

Security Council. The NATO states be-
latedly seemed to recognize the pro-
blems and dangers of dividing the great
powers and they evidently wanted to
repair the damage by getting Russia
back on side even if it required, as in
fact 1t did require, some compromise
with the peace terms of the Yugoslay
government. But they did not recognize
that from the start. Or perhaps they
recognized it but chose to ignore it.
Either way their conduct raises serious
concerns.

According to that way of thinking,
while the Yugoslav government and
President MiloSevi¢ in particular were
guilty of presiding over massive human
rights violations against Kosovo Albani-
ans, Yugoslavia was still a victim of
unwarranted military action in violation
of its national sovereignty and territo-
rial integrity. That, it seems to me, is
an inescapable conclusion if we accept
that the traditional norms of interna-
tional society, particularly the funda-
mental norm of nonintervention and
related restrictions on the use of armed
force, are still the basic references for
making such judgments. Whether the

Jus ad bellum is being expanded to in-

clude humanitarian and other justifi-
cations is discussed in the final section.

Even if Yugoslavia had procedural
international legality on their side, Pre-
sident MiloZevi¢ could still be condem-
ned for political recklessness and cal-
lousness of the worst kind. He gambled
with the security and welfare the
Serbian people knowing full well that
he could not defend them in a military
conflict with a far superior adversary
whose air power could penetrate every
corner of Yugoslavia virtually at will,
The people and not merely the soldiers
would undoubtedly suffer if it came to
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an armed conflict with NATO. In other
words Milo3evié disregarded his fun-
damental national responsibility. Instead.
he played a game of brinkmanship with
his own people’s safety and welfare.
He gambled that the alliance would lose
its nerve in the face of the prospect of
actually having to go to war if its coer-
cive diplomacy failed. He lost the gam-
ble. So in addition to inflicting terrible
suffering on more than a millhon Koso-
vo civilians Milodevic¢ also brought down
a calamity on the Serbian people.

Enlarging Jus ad Bellum?

Does experience since the end of the
cold war offer any solid evidence for
the claim that in certain circumstances
humanitarian considerations preempt
sovereign rights in the justification of
military intervention? During most of
the 20th century the grounds of legiti-
mate and lawful intervention in sover-
eign states by armed force, jus ad bel-
lum, were curtailed by international so-
ciety. The right of conquest was abol-
ished. Unequal treaties and capitula-
tions were relegated to the scrap heap
of Western imperial history. Colonialism
was outlawed. Protectorates and trustee-
ships became things of the past. All of
that restriction reflected the classical
liberal doctrine of international societas:
namely that states which mind their own
business have a right to be left alone:
laissez-faire.

But in light of NATOs bombing of
Yugoslavia, it might be argued that the
normative grounds for armed interna-
tional intervention are becoming less
restrictive once agan. Is there an emer-
ging doctrine of justified armed inter-
vention in world politics that moves
beyond the prudential and procedural
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ethics of the 1945 UN settlement? (Ro-
berts, 1999).- Is there a return to an
era of geographical morality in which
certain civilizations, such as Europe,
define their own preemptive interna-
tional norms, such as democracy. for
the employment of armed force in thewr
region? (Huntington, 1996: ch. 12). Are
legitimate spheres of influence creeping
back into world politics? Are interna-
tionally mandated protectorates coming
back into vogue? If so, should we wel-
come such a change or worry about 1it?
Pluralist ethics were clearly evident
in the case of Kosovo: the NATO inter-
vention disclosed many statist and pru-
dential concerns. President Clinton,
Prime Minister Blair and other NATO
leaders expressed their fear that a mas-
sive exodus of Kosovo refugees might
upset the social and political stability
of neighboring countries which, in turn,
could destabilize the entire Balkan re-
gion. On the other side, concern was
expressed about the dangers of dividing
the great powers. Critics of NATO said
it was a terrible mistake to launch mili-
tary action without first securing a man-
date from the Security Council.
Pluralist norms were also strongly in-
dicated by the unwillingness of interve-
ning powers to take risks with the lives
of their soldiers. Indeed, their interven-
tionist policy was virtually dictated by
the mandate that casualties to their own
troops must be minimal or possibly must
not be tolerated at all. That surpnsingly
restrictive norm of jus in bello was evi-
dent in the coalition war against Iraq
as well as the interventions in Somalia
and Bosnia. In Kosovo the safety of
NATO'’s troops dictated an air cam-
paign to compel the Yugoslav govern-
ment to come to terms. The exclusive
use of air power led to the morally



questionable decision to deliberately
put civilians on the ground at risk to
reduce the risk to pilots in the air. As it
turned out, civilians were in far greater
danger than the air-crews who carried
out the bombing from high altitude
(approx. 5,000 meters) which sacnficed
precision for air-crew safety. No NATO
fliers were killed but an estimated 1200
civilians died as a result of collateral
damage or mistaken targeting. That
suggests the practical inadequacy of
humanitarian justifications for military
interventions that cannot also be justified
by conventional norms of national secu-
rity and international order. Countries
that champion humanitarian values,
such as the United States, are unwilling
to risk the lives of their soldiers to de-
fend human rights. That is hardly a so-
lid military basis for a practical policy
of humanitarian intervention.

This is not to imply that humanitari-
anism and human rights were empty
rhetoric or hollow values. They were
significant normative considerations for
the principal players involved. But it
would be a mistake to conclude from
the Kosovo experience that solidarism
is preempting pluralism in internatio-
nal ethics. Instead, it indicates that hu-
manitarianism can be pursued within
the pluralist framework of international
society, but only up to a point - which is
defined by the national interests or
concerns of the states involved. That
evidently is the only operational context
within which human rights can be
defended by American and probably
also Western armed forces.

The Kosovo conflict was also portray-
ed by Western leaders as a conflict be-
tween democracy and dictatorship. In
a BBC television interview NATO Sec-
retary General Javier Solana pointedly

said that ,dictators have no place in the
Eurcpe of the 21st Century. As indica-
ted, President Clinton called for a Euro-
pe that shared America’s values and
he justified NATO's bombing of Yugo-
slavia as being .for the sake of our va-
lues.”* The United States was defending
»a peaceful, united, democratic Europe.”
French President Jacques Chirac claim-
ed the air attacks were launched to
defend ,peace on our soil, peace in Eu-
rope.” The implication is clear: dictator-
ships and abusive governments had no
place in Europe and were to be stamped
out. The leading states of Western Eu-
rope were defining the terms of legiti-
macy and legality of states everywhere
in Europe - up to but not including the
border countries of Russia. Territory
anywhere in this Europe was character-
ized as the common property of all Euro-
peans and not the exclusive property
of particular European states. All of that
is suggestive of a geographical sphere
of influence where Western norms and
values shall prevail.

In condemning the ,barbaric” domes-
tic policies of Milodevi¢ and attempting
to impose ,civilized” policies by force
the NATO states invoked a standard
of conduct that also brings to mind the
old European ,standard of civilization®
(Gong, 1984). In attacking the sovereign
state of Yugoslavia NATO repudiated
the traditional Westphalian doctrine of
cujus regio, efus religio and instead
adopted a secular version of the older
interventionist doctrine of respublica
Christiana. Historically Europe and
later the West operated with their own
wstandard of civilization™ originally de-
fined by the Christian religion and later
by secular Western values. The NATO
attack on Yugoslavia was justified by
the norms of democracy, human rights,
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rule of law. etc. which are set out in
NATO's post-cold war doctrines of re-
gional security. The terms of Yugosla-
vias capitulation resulted in Kosovo
taking a place alongside Bosnia as two
protected territories in the Balkans
where final responsibility for domestic
security. local administration. physical
reconstruction, and future state-build-
ing rested with the United Nations and
various Western or Western-dominated
international organizations. including
NATO, the EU, and the OSCE. And
since the Kosovo protectorate was im-
posed by military power it had some
parallels with European protectorates
and trusteeships of an earlier era (Wight,
1952: 7-11).

Was NATO's military actions in the
Balkans signaling 4 bold move into a
new millennium? Or was 1t indicating
an unwitting and unrecognized return
to an earlier era when Western values
were imposed on obstinate govern-
ments and populations by armed force?
Arc we progressing into a world made
safe for human beings and democracy?
Or are we witnessing a retrogression
to an era of geographical morality in
which certain regions of the world
determine their own preemptive inter-
national norms for the employment of
armed force in their region? Do regio-
nal states, in this case the NATO states,
have a right to use armed force uni-
laterally within their region without the
authorization of the UN Security Coun-
cil? Does NATO now have the role of
a regional police force that serves sum-
mons to non-NATO European states
that defy the regional norms of demo-
cracy and human rights - even if they
have not clearly violated the UN char-
ter? Does NATO have a free lancing
right to impose their values in Europe
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by military means when diplomatic
means prove unsuccessful?

Some Conclusions from Kosovo

The debate between plurahists and so-
lidarists on the fundamental moral ques-
tion of humanitarian intervention is not
a debate between those who are con-
cerned about human rights and those
who are indifferent or callous about hu-
man suffering. Every decent person has
these concerns. It 1s not even a debate
about how to best go about preventing
human suffering. That is an important
question. But it is of secondary impor-
tance. It is a debate about the basic va-
lues of international society. Issues of
justifiable armed intervention and jus-
tifiable warfare are being raised that are
at the very foundations of international
society. The states who are in a posi-
tion to pursue and preserve internatio-
nal justice have a responsibility to do
that whenever and wherever possible.
But they have a fundamental responsi-
bility not to sacrifice or even jeopardize
other fundamental values in the attempt.
International order and stability, inter-
national peace and secunity, are such
values. In my view, the stability of in-
ternational society, especially the unity
of the great powers, is more important,
indeed far more important, than mi-
nority rights and humanitarian protec-
tions in Yugoslavia or another country
- 1f we have to choose between those
two sets of values.

It is not only that peace and security
are values that are important in them-
selves: which is obvious. It is also that
humanitarian values are never under
ereater threat than when states get
involved in wars and international peace
and security are placed 1in jeopardy.



War is the biggest threat to human rights.
War between the great powers is the
biggest humanitarian threat of all.
Nothing else comes close. The facts
and reasons are incisively stated in the
following comment by Adam Roberts
(1999: 114):

LAl major cases of genocide and ethnic
cleansing in the 20th century have occur-
red during or immediately after major
wars: the chaos and hatred unleashed in
war, and the secrecy that wartime condi-
tions engender, can provide the neces-
sary conditions for such mass cruelty.”

That is the larger humanitarian value at
stake. Responsible lcaders of major po-
wers whose compassion inclines them
to consider using armed force in the
defense of humanity should never lose
sight of that larger moral consideration.

But that issue seems to be lost on at
least some of the NATO politicians who
came to power in Western countries
during the 1990s: the , yuppie” genera-
tion of American and European leaders
born after the end of the second world
war. What seems to be absent from
their political minds is a heightened
awareness of the extreme dangers of
war. If that is so, it is surely surprising
because such insight can easily be
derived even from a casual acquaint-
ance with the violent history of much
of the 20th century. Have the leading
NATO statespeople of our time forgot-
ten a fundamental lesson of interna-
tional relations that their immediate
predecessors always had at the front
of their minds?

That is not to forget even for one
moment that Kosovo was a humanita-
rian disaster for the people of Kosovo
and of Yugoslavia more generally. But
it was a disaster of their own making.

It was their domestic crisis. President
Milodevié played political roulette by
arbitrarily taking away Kosovo's rights
of local autonomy within the state of
Yugoslavia. The majority population of
Yugoslavia, the Serbs, supported him,
probably overwhelmingly. In that re-
gard, the Serbian leader could be ac-
cused of acting as a democratic poli-
tician rather than a responsible states-
man. Kosovo Albanian militants, later
known as the Kosovo Liberation Army
(KLA), threw their own political cau-
tion to the wind by engaging in armed
rebellion against the Yugoslav state
with the aim of carving Kosovo out of
Yugoslavia. In doing that they split with
the peaceful party of Kosovo Albani-
ans who sought a rapprochement with
Belgrade that would restore their consti-
tutional rights. But many Kosovo Alba-
nians supported the secessionist KLA.
The Kosovo disaster was thus created
by President MiloSevi¢ with the popu-
lar support of the Serbs; it was enlarged
by certain Kosovar Albanian warlords
who enjoyed substantial popular sup-
port from among the Kosovo Albanian
people.

The Kosovo disaster was a tragedy
for everybody, Serbs and Albanians
alike, who were caught in it and victim-
ized by it. That it was a humanitarian
disaster there can be no doubt - although
of far lower magnitude than originally
estimated by NATO.* But the claim that
it was an international crisis that re-
quired military intervention was un-
founded. It did not present a serious
threat to international peace and security
either in the Balkans or beyond. It be-
came a major international crisis only
when NATO decided to intervene on
its own initiative and without a full in-
ternational mandate. NATO got invol-
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ved for humanitarian reasons that no
civilized person could question. But the
leading NATO powers, and in particular
the United States, could be enticized for
losing sight of the bigger picture. There
is some basis for believing that by inter-
vening NATO may have made the hu-
manitarian disaster worse rather than
better. What it made definitely better
were the secessionist prospects of the
Kosovo Albanians.

Notes

[. Roberts has noted that this intention is in
confliet with an underlying principle of the
laws of war, namely ,that the only legitimate
object which States should endeavor w ac-
complish during war is to weaken the milita-
ry forces of the enemy™ (Roberts, 1999: | 16).

2. ... crimes against humanity, violations of
the 1948 Genocide convention, and viola-
tions of the 1949 Geneva Conventions may
all constitute grounds for imervention. ...
In this perspective, it cannot be right to
tolerate acts which violate widely suppor-
ted legal norms just because the Charter
does not explicitly provide for military ac-
tion in such circumstances, or because a
veto on the Secunty Council makes UN-
authonized action impossible™ {Roberts,
1999 106-107),

3. NATO originally estimated 100,000 civilian
killings but six months after the conflict
UN investigators reported finding approx-
imately 2000 victims and expected the
number to mcrease to 10,000 (The Globe
aned Matl, 11 November, 1999).
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