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Introduction: Women and Guardianship

As may be seen from the legal sources of the time, the institution of guardianship of
children was fully formed in the Grand Duchy of Lithuania by the beginning of the 16™
century.! Both the First Lithuanian Statute of 1529 and the court cases of the Books of Court
Records of the Lithuanian Metrica — that is, the collection of documents of the chancery of
the Grand Duchy of Lithuania — provide various examples of guardianship, covering such
questions as the choice and change of guardians, and their rights and obligations.

The office of guardianship was clearly needed in the society of sixteenth-century
Lithuania. The comparatively short average life expectancy meant that quite a great number
of children lost one or both of their parents before reaching majority, and thus had to receive
some sort of protection. While discussing the role of guardians, it is important to remember
that guardianship, which at first glance would seem to be more a matter of personal
interrelations and issues of care, was in reality much more connected to issues of property.’
Being a guardian was, indeed, a responsibility, but it was a rewarding one, since a guardian
could profit financially from it.* However, the rights and responsibilities were not equal for

every kind of guardians. One type of guardians — namely, widows — had a special position and

' The most extensive overview of the guardianship system in the Grand Duchy of Lithuania, which encompasses
materials from the 15™ to the 18" centuries and relies on both normative sources and legal practice, is J. Loho-
Sobolewski, Prawo opiekuricze w dawnej Litwie (The Right of Guardianship in Ancient Lithuania), Lwow,
Drukarnia uniwersytetu Jagiell., 1937. The guardianship system according to the Lithuanian Statutes is presented
in L. VerzbaviCius, ‘Globa pagal Lietuvos Statutus’ (Guardianship according to the Lithuanian Statutes), Teisé,
39, 1937, 298-312, V. 1. Picheta [B. U. ITuuera], ‘K ucropun onexyHckoro npasa B JIutoBckom Craryre 1529
r.” (On the History of Guardianship Law in the Lithuanian Statute of 1529), in benopyccus u Jlumsa (Belorussia
and Lithuania), Moscow, U3narensctBo akagemun Hayk CCCP, 1961, 456-471, and Vytautas Andriulis, Lietuvos
Statuty (1529, 1566, 1588 m.) seimos teisé (Family Law of the Lithuanian Statutes [1529, 1566, 1588]), Vilnius,
Teisinés informacijos centras, 2003, 176-191

% The First Lithuanian Statute of 1529 was the first codified law collection of the Grand Duchy of Lithuania. The
edition of the Statute used in this article is Stanislovas Lazutka et al., eds., Pirmasis Lietuvos Statutas, II, pirma
dalis: Tekstai sengja baltarusiy, lotyny ir senqja lenky kalbomis (The First Lithuanian Statute, vol. 2, part 1:
Texts in Old Belorussian, Latin and Old Polish), Vilnius, Mintis, 1991. The English translation of the relevant
paragraphs of the First Lithuanian Statute is taken from Edvardas Gudavicius, ed., and Karl von Loewe, tr.,
Lietuvos Statutas — The Statute of Lithuania — Statuta Lituaniae, 1529, Vilnius, Artlora, 2002

3 Andriulis, Lietuvos Statuty (1529, 1566, 1588 m.) Seimos teisé (note 1), 176. Picheta, ‘K nctropnn omekyHCKOro
mpasa’ (note 1), 456

* According to FLS V/[8]7, ... for their labor the guardians may turn to their own profit that which is received
from the fields, from the mills, and judgements’ (A 3a cBoro mpaity, IITO-KOJIbBE IPUAAETD C MAIIEH, 3 MIIBIHOB U
MPUCY/IOB, TO MAIOTh COOE ONEKATENbHIKH Ha CBOU IIOKUTKHA 000pOYaTH).
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exceptional rights and duties. Other women had the opportunity to become guardians as well,
but their rights did not differ from those of men.

The widow-guardians appear in many court cases, and even merit a separate paragraph
in the First Lithuanian Statute, FLS 1V/6. This paragraph reveals the mechanism of the choice
and change of guardians, and thus allows us to see under what circumstances a widow could
become a guardian. The subject of female guardians other than widows will also be addressed
further on, comparing their chances of becoming a guardian with those of men. Three pre-
statutory court cases from the Lithuanian Metrica will be used as examples of treatment of

female guardians in legal practice.’

Female Guardians in the First Lithuanian Statute
Choice of Guardians

According to the First Lithuanian Statute, guardians could be chosen in the following
ways: by the father’s testament, by natural right, and through appointment by the state. A
fourth way, not recorded in the Statute, was the choice of a guardian by a ward himself.°
According to the First Lithuanian Statute, testamentary guardianship had primacy above all
others. The Statute runs as follows:

We also decree: if some husband, passing from this world entrusts his children and

estates by testament to some friend of his, even to an outsider, although guardianship

is not rightfully his by law of kinship, then [the appointed guardian] must take into

guardianship the estate and children, and [the widow of the deceased] may remain

with only the dower. .. (FLS IV/6).”

This sentence suggests that the wish of the father of the children, expressed by
testament, was the most important one. The father was entitled to decide who would take the
best care of his property and children after his death. His right to assign guardians was not

limited in any manner. For the benefit — as he saw it — of the receivers of the inheritance he

could choose as guardians persons other than natural guardians.

> Case 88, from 18 January 1524, and case 286, from 2 June 1528, henceforth quoted as LM 4/88 and LM 4/286,
are taken from Alfredas Bumblauskas, Edvardas Gudavi¢ius, Mecislovas JuCas, Stanislovas Lazutka, Irena
Valikonyté, eds., Lietuvos Metrika (1522-1530): 4-oji Teismy byly knyga (The Lithuanian Metrica, 1522-1530:
The Fourth Book of Court Records), Vilnius, Vilniaus universiteto leidykla, 1997, and case 109, from 23 April
1529, henceforth quoted as LM 6/109, is taken from Alfredas Bumblauskas, Edvardas Gudavicius, Mecislovas
Jucas, Stanislovas Lazutka, Irena Valikonyté, eds., Lietuvos Metrika (1528-1547): 6-oji Teismy byly knyga (The
Lithuanian Metrica, 1528-1547: The Sixth Book of Court Records), Vilnius, Vilniaus universiteto leidykla,
1995. The translation of the relevant passages is mine.

® Irena Valikonyté, Stanislovas Lazutka, Edvardas Gudavicius, eds., Pirmasis Lietuvos Statutas, 1529 (The First
Lithuanian Statute, 1529), Vilnius, Vaga, 2001, 297

7 “Task ycTaByeM: eCTIH Obl KOTODbIH MyX, CXOISH C TOTO CBETa ab0 uepe3 TACTAMEHT, MOJeNall AeTH CBOH H
HUMCHbA KOMy-KOJ'leeK le/IﬂTeﬂlO CBOeMy, XOTsA 6])1 06‘10My, XO0TA 6])1 Ha KOI'o OIICKa CJ'IyLlIHbIM HpaBOM
le/IpO)KOHl)lM HEC npncnymana, TOT AbI OHbIﬁ MacCcTh B ONCC MECTU MMCHLE U JICTH €I0, a )KOHAa MacCTh TOJIBKO Ha
BeHe cBoeMm cezeru...” (FLS IV/6).
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But what happened when the father did not leave any testament? The Statute stated
that if the father did not express his will before he died, then a natural guardian was to be
chosen. Natural guardianship was based on the ties of kinship. The First Lithuanian Statute
did not define the precise order of the guardians, but it stated that the first choice should be
the widow, the mother of the children:

If someone dies, entrusting his children to no one, then the wife may raise the children

and remain on the whole estate in widow’s proprietorship until the majority of the

children (FLS 1V/6).}

Testamentary guardianship, which is given priority in the First Lithuanian Statute,
was not always the most important mode. It slowly took over the primacy from natural
guardianship: several privileges from the 15" century confirmed the widow’s right to manage
the estates of her deceased husband,” but in court practice there was an increasing number of
cases where testamentary guardianship was given priority,'® and finally it was confirmed as a
legal norm by the First Lithuanian Statute. The abolition of the absolute primacy of the
widows in guardianship matters in the First Lithuanian Statute was one step towards even
greater restriction of their rights.

Still, when the First Lithuanian Statute came into effect, the widows, even though
they lost the right to become guardians if their husbands indicated another choice in their
testaments, preserved their first place among natural guardians. However, if the widow failed
to fulfil her obligations, other natural guardians stepped in, ‘the children’s uncles on their
father’s side, or if there are none, then other relatives...” (FLS IV/6)."" Thus the widows were

by no means unchallengeable in their position as guardians.

Change of the Widow-Guardians

The First Lithuanian Statute did not just provide the rules of choosing a widow-
guardian. FLS IV/6 also presented the circumstances under which the widow would lose her
right to guardianship. These were linked to her perceived status as merely an intermediary in
the passing of the property of the husband to his children. As such, a widow did not profit
from the bequeathed estate in the ways in which other guardians did, and after the children

reached majority, she gave all the property to the latter. She was entitled to manage the

¥ ‘ITak 11 GBI KOTOPBIIT OTMeEp, ETEH CBOMX HE TOJIEIBIBIIE HUKOMY, TOT/IbI KOHA MaeTh JETH XOBATH U HA BCEM
HMMEHBH CEICTH Ha BIOBBEM CTOJIIBI 10 JieT aeTuHbix’ (FLS 1V/6).

? Picheta, ‘K ucropuu ornekyHckoro npasa’ (note 1), 460, Irena Valikonyté, ‘Kai kuriy I Lietuvos Statuto
straipsniy, atspindin¢iy motery padét, Saltiniai’ (Sources for Some of the Articles of the First Lithuanian
Statute, Concerning the Status of Women), Jaunyjy istoriky darbai, 1, 1976, 31

19 Picheta, ‘K ucropuu omekynckoro mpasa’ (note 1), 460-461

'1'<... cTpsleBe, a He OyneTh 1u uX, nHo Gmmskwe...” (FLS IV/6).
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property, but only in an interim capacity, and even then she would lose it if she did not
manage it properly. The two main situations addressed in the First Lithuanian Statute, which
interest us here, are the rights of remarried widows, and the mechanism of replacing a widow
in the case of her failure as a guardian.

As was mentioned in the section on the choice of guardians, in the First Lithuanian
Statute the widow, the mother of the children, is considered a natural guardian, apparently the
first one in a line of other relatives, taking precedence over even the male relatives from the
father’s side. That is, if there was no testamentary guardian, then the wife was entitled to stay
with her children on the estate and raise them until their majority.

However, the circumstances of a widow changed in the case of remarriage. The First
Lithuanian Statute clearly states that ‘if a woman, having children in her guardianship,
marries, then the relatives may take the children and the estate into guardianship’ (FLS
IV/6)."? In the case of remarriage, a woman stopped being a part of her previous husband’s
family. A remarried woman was evidently seen as a danger to her children and her former
husband’s family, who could use her previous husband’s property in (or, rather, for the
purposes of) her new family, and possibly neglect the financial interests of her children from
the first marriage.”” Thus the relatives from her former husband’s side had to intervene in
order to defend the interests of the children.

Remarriage was not the only condition under which the widow was supposed to lose
her right of guardianship. FLS IV/6 describes the failure to manage the estate properly as
another condition under which a widow would not be able to continue being a guardian:

If some woman, remaining in widow’s proprietorship with children, regardless of
whether she was assigned a dower [by her husband], does not wish to marry, and,
while a widow squanders the estate and property, drives people away, incurs
serebshchizna'® and fines, and ruins the estate, then the children’s uncles on their
father’s side, or if there are none, then other relatives may, on an established date, take
her before us, the sovereign, or before the lords of the council, and must prove these
losses. And if [they] prove this, then we, the sovereign, or the lords, for her crime may
take away from her the children and property and give [them] over in guardianship to
the uncles on the father’s side, or to [other] relatives (FLS IV/6)."

12 A ecTim Gbl 5KOHA MAIOUH JIETH B OIEIE CBOEH, a TOILIA 3aMy3K, TOT/IbI OJIMKHHUE MAKOTh ONEKATH Cs IETMU
nmenbeM’ (FLS IV/6).

13 Picheta, ‘K ncropun onexynckoro npasa’ (note 1), 457

' Serebshchizna is a money-tax levied most frequently in time of war for military purposes.

5 <A ecriu 6ol KOTOpasi ’KOHa, CEJeYd Ha BIOBBEM CTOJIBI 3 JETMH CBOMMH, XOTsA Obl BeHOBaHa abo He
BEHOBaHa, a 3aMyX He XOTella MOWTH, a, CeIsIYM BIOBOK, UMEHbS U CKapObl yTpaTwia, JIOIU PO30rHaia,
cepeOIM3Hbl U BIUHBI Ha cebe Opana a Tele OB MMEHbBS IMyCTOIINIIA, TOTJBl MAlOTh CTPHIEBE, a HE OyIeTh JI HX,
MHO OJM3KHME NO3BaTH €e Ha POKH 3JI0KOHBIE TIepe] Hac rocrojapa, adbo mepei MaHoB paj M TaKOBbIE MalOTh
yTpaTbl HAa HEC JOBOJAUTH. U ectim Toro AOBEAYTb, TOIAbI MBI, T'OCIIOJap, MacM 8.60 IIaHOBE IC€THU U UMCHbA B HEC
3 PYK BBIHSITH U TI0/IaTH B OIIEKY cTpbleM abo Onmskum juist ee Beictymy’ (FLS 1V/6).
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According to this paragraph, such a widow, who was not able to manage the property
of her husband and preserve it intact for her children, was supposed to be prevented from
letting it go to waste. Again, as in the case of remarriage, it was a duty of the relatives to take
the responsibility of overseeing the widow’s activities.

The mechanism of taking over the guardianship from an incompetent widow is
provided here. The brother of the deceased husband had priority above anyone else as regards
the prospect of becoming the guardian of the property of his nephews and nieces. In the case
of absence of any uncles from the father’s side, ‘other’ relatives were supposed to take over
the guardianship duties. There were probably quite a few attempts to deprive the widows of
their guardianship rights and take over the management of the property of the children; thus
the damage, according to the Statute, had to be proven to the grand duke or the lords of the
council.

Thus, although widows were the first on the list of the natural guardians, they could
keep that right only if they did not remarry and managed the property properly, not giving the

relatives of their deceased husband any reasons to take over the guardianship.

Female Guardians in the Lithuanian Metrica

The fight of the widows to acquire or preserve their right of guardianship may be
observed in the following two cases, LM 4/286 from 1528, that is, a year before the
appearance of the First Lithuanian Statute, and LM 6/109 from 1529, also a couple of months
before the First Lithuanian Statute came into effect. The first case is in accordance with the
norms of the Statute, and the second is not.

The First Lithuanian Statute came into effect on 29 September 1529 (although the first
version of the Statute was prepared as early as 1522'%). The main source for the norms of the
First Lithuanian Statute was first of all the court practice, which embraced customary laws of
various peoples of the Grand Duchy of Lithuania, as well as various privileges issued by the
grand dukes and special decrees of the Council of Lords.'” Because of the fact that the Statute
heavily relied on the norms of customary law, there are not too many discrepancies between
the court practice of the 1530s and the norms of the Statute. However, on the one hand, not all
customary laws entered the Statute, and on the other hand, the Statute introduced certain
innovations, which went against the norms of customary law. Thus, a comparison of the court

cases with the relevant paragraphs of the Statute may provide some proof of change, or lack

' Valikonyté et al., Pirmasis Lietuvos Statutas (note 6), 47
7 Valikonyté et al., Pirmasis Lietuvos Statutas (note 6), 40
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of change, regarding the status of female guardians with the introduction of the First
Lithuanian Statute.

In LM 4/286 a widow makes a complaint against her brother-in-law for taking away
from her power the children and the estates of her late first husband, after she got married for
the second time. She also complains that this brother-in-law is frittering the estates away,
causing great harm to the children. However, the brother-in-law defends himself by saying
that, according to customary law, he, as their closest relative, is entitled to keep the estates
and the children of his brother under his guardianship. The court (apparently, already for a
second time) decides that the children and their estates should remain under the guardianship
of their uncle. The widow protests against such a decision, and demands the right to take care
if not of the children’s property, then at least of the children themselves. The court then
satisfies her wish, and allows her to raise her children on the estate that she had received as a
dower from her late husband. However, the property remains in the hands of the uncle.

In LM 6/109, an uncle tries to obtain the guardianship of his nephews (his brother’s
sons) and their property. He accuses his sister-in-law, who is now married to another man, of
frittering the property away and not taking proper care of the children. His sister-in-law
defends herself, explaining that she is taking good care of her children, even to such an extent
that when her daughter got married, the dowry for her was provided from her present
husband’s property, and not from that of her late husband. Her oldest son is asked whether he
wants to be under the guardianship of his uncle, to which he replies that he does not, since his
uncle has already lost his estate, and now wants to lose theirs also. The court reaches a

decision to leave the mother as the guardian.

Comparison of the First Lithuanian Statute and the Court Cases

How far do the two cases described above correspond to the norms of the First
Lithuanian Statute? Do they correspond closely, only tangentially, or not at all? First of all,
there is the question of the order of natural guardians and remarriage: according to the Statute,
a widow is the first choice of natural guardian, if she does not remarry. Otherwise, uncles
from the father’s side count as the closest relatives.

In case LM 4/286 the court recognises the claim of her brother-in-law — that is, the
children’s uncle on their father’s side — to be the closest relative as a valid argument: ‘we

ordered Ivan Bogushevich to take into his guardianship the children of Bogdan Lvovich and
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their estates, because of his being the closest [relative].”'® This is so probably because of the
fact that the widow has remarried, and thus has lost her primacy as the closest relative,
although it is not stated as a reason explicitly in the case. Case LM 4/286 is in agreement with
the norms of the Statute: although a remarried widow makes an effort to regain the
guardianship of her children and their property, she does not fully succeed. Case LM 6/109
completely ignores the Statute, and permits a remarried widow to take care of her children
and their property. Here the natural primacy is debated: an uncle, as in case LM 4/286, tries to
obtain the guardianship of his nephews and their property, by claiming that he is a closer
relative to his nephew than is the mother of the child: ‘I am [a] closer [relative] to my
nephews and their estate to take care of them.”'” According to the Statute, he would have been
correct, because the defendant is remarried. The remarried mother, however, uses the same
rationale as the basis of her own argument: ‘I am keeping your nephews, my children, along
with their estate, because I am [a] closer [relative].”*” The court seems to close its eyes to the
fact that the mother has remarried, and supports her side.

It must be said that in both cases, although the fact of remarriage is known, it is not
used in either of the cases as a proper argument. The judges do not even seem to doubt the
right of the woman to continue the guardianship of her children. Does that mean that it was an
innovation of the First Lithuanian Statute to deprive remarried widows of their guardianship
rights? Certainly not: various privileges of the fifteenth century state that in the case of
remarriage a widow loses her right to her husband’s property,”’ and thus at least the right of
guardianship over her children’s property, if not over their body. In the scholarship such a
situation is explained by the possible differences in the status of a female guardian:
apparently, if a widow was considered simply as a natural guardian, then she lost her right to
guardianship when she remarried; on the other hand, if a widow also held the status of a
testamentary guardian, she could retain the guardianship even after remarriage.”
Unfortunately, this theory does not explain our case LM 6/109: here no testament is
mentioned at all, and a widow supports her right to be a guardian precisely by pointing out
that she is the closest natural guardian. At this stage of research I cannot offer any other

explanation than the possibility that in this case the judges might have taken into

18 ¢ kasamm Gbud WBany borymesuuy aeru bormana JIBoBMYa M MMEHbS UX B ONELIE CBOEH METH, IOJJIE

ommskoct ero...” (LM 4/286).

19°¢...a 51 GIU3HMK GPAaTAHMYBI CBOMMH M HMEHBEMb OIICKATH Csi, HIDKIH oHa’ (LM 6/109).

20 < 5] GpaTaHHUUBI TBOH, A ICTH CBOH, HX HMEHbE ACPKY, 60 st Gmmkmsis® (LM 6/109).

2! Valikonyté, ‘Kai kuriy I Lietuvos Statuto straipsniy, atspindinéiy motery padéti, $altiniai’ (note 9), 31
*2 Picheta, ‘K uctopuu omexyHckoro mpasa’ (note 1), 461
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consideration the poor reputation of the uncle.”” But the question still remains why other
relatives or the state did not try to take over the guardianship from a remarried widow.

The second situation in which a widow, according to the First Lithuanian Statute, was
supposed to lose her property is incompetent management of the property. The pre-statutory
court cases show that the accusation of frittering the property away was a common one. In
case LM 6/109 the main accusation of the plaintiff is actually not the fact that a guardianship
is kept by a remarried widow. The widow is accused, rather, of wasting and squandering the
property. From a short case it is difficult to say why the plaintiff did not succeed in his
complaint: whether he could not provide enough evidence of the damage to the property or, as
I have suggested above, whether it was his own poor reputation that stopped the case from
being decided in his favour. Another factor here, one that was likely to influence the court
decision, was the claim of the widow that she and her new husband were not reducing the
future inheritance of her sons even when arranging the marriage of their sister — she was given
a dowry from the property of her stepfather.

In this case we see an instance not recorded in the First Lithuanian Statute, that of a
ward choosing the guardian himself: a seventeen-year old boy, asked in whose guardianship
he would like to be, replies: ‘I do not want to be with my uncle Stanislav, since he has lost his
estate and now wants to lose ours.”** Although the boy is still under age,* the court probably
evaluates the fact that soon he will be able to take over his father’s property, and thus, since
the uncle does not seem to be a suitable guardian, the boy — along with his property — stays
with the mother until he is of age.

In case 4/298, the main accusation is also the incompetent management of the estates.
Here a widow herself accuses the current guardian of frittering the property away, again,
unsuccessfully: the defendant is exculpated from the accusations because it turns out that he
was paying off his dead brother’s debts rather than dissipating his property per se. Judging
from these two, and from some other similar cases, the accusation of squandering the property
brought against guardians was a common one; thus it is not surprising that the normative

stipulations against incompetent management have entered the Statute.

» Only the Second Lithuanian Statute defines the requirements for a guardian in greater detail: ‘And every
guardian, even the blood [relative], also may be well-established’ (I xoxnp1ii OnleKyHB XOTSKD ObI M1 KPOBHBIH
Takxke no0pe ocenbiii Maeth ObiTH) (SLS VI/3). T. I. Dounar, U. M. Satolin, J. A. Jucho [T. I. loyuap, Y. M.
Caromnin, 5. A. 10xo0], eds., Cmamym Bsnixaca Kuscmea Jlimoyckazca 1566 200a (The Statute of the Grand
Duchy of Lithuania of the Year 1566), Minsk, Taceii, 2003

* f 'y magka cBoero CraHnciaBa ObITH He X04eTh [so in the manuscript; should be ‘He xouy’], 60 oH cBoe
HMMEHbBE YTPaTHITh, a eIlo X04eTh Hamo yrpatuti’ (LM 6/109).

% According to the FLS 1/18, the boys reached majority at the age of 18.
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Case LM 4/286 contains one more detail that requires some comment: a remarried
widow, although not allowed to remain a guardian of the property of her children, is allowed
to take care of their person. At this point this was only a customary law practice, which was

established as a statutory norm only in the Third Lithuanian Statute of 1588 (TLS V/11).%°

Other Women as Guardians

The right of females in general to guardianship was by no means an innovation of the First
Lithuanian Statute. Female guardians other than widows are mentioned in the pre-statutory
court cases from the Lithuanian Metrica. In the Statute, women were not singled out as a
separate type of guardians, but they certainly were not forbidden from assuming the
guardianship, as is seen from the FLS V/[9]8* as well as from the court cases. The fact that
the Statute does not name female guardians as a separate category goes some way towards
indicating that they were treated in the same way as male guardians, rather than suggesting
their absence.

Here it might be pertinent to briefly address one rather interesting case, where a
woman (other than the mother) is not simply assigned guardianship, but fights for it. In case
LM 4/88, a certain pani Dorota fights to become the guardian of her niece and nephew. In this
case, once again, we come back to the issues of the order of priority of natural guardians and
the incompetent management of the property. Dorota claims that the guardianship should not
be in the hands of a relative of the fourth degree, and be dissipated by him, when the children
have her, their natural aunt, to look after them. Either with the help of her convincing
pleading, or due to the letter of an influential supporter, as will be noted later, she wins the
case and obtains the right to assume the guardianship.

As was mentioned above, the First Lithuanian Statute does not give a precise ranking
in terms of the priority of natural guardians. A detailed ranking is provided only by the Third
Lithuanian Statute, in TLS VI1/3, where it is stated that relatives from the father’s side have

% 0. Litskevitch [O. JIunkesnd], ed., Cmamym Benuxozo xuscecmea Jlumosckozo 1588 200a (The Statute of
the Grand Duchy of Lithuania of the Year 1588), Minsk, 2002-2003, at http://starbel.narod.ru/statut1 588 5.htm
" All paragraphs of the First Lithuanian Statute refer simply to ‘guardians’; only in one place, in FLS V/[9]8,
are women (other than widows) mentioned too: ‘If someone holds in guardianship someone else’s estate or holds
[it] in mortgage, and is directed by the court [to reimburse] some damage, or [to pay] a debt to neighbors, or
fines for the sovereign or for something else, then every such person, be he man or woman, if [he] does not have
immovable property, then the fulfillment of the court decision must be applied to movable property, and if there
is not sufficient property, then [he] must be punished by his own person’ (Kosu Obl XTO uy’0€e UMEHbE B OIeLe
abo B 3acTaBe Jepikai, a ObUIM OBl SIKME KPUBIBI Cyceackue abo MOJTH, TaKeX W O BUHBI TOCTIOAAPCKHE abo o
Kakue WHbIE paBa MOKOHAH, TAKOBBIA KOX/IbIi, Oy/1eTh MbDK 200 HEBeCTa, T/ O He ObLT Ha CBOEH BIaCTHOCTH
Oceﬂblﬂ, B TaKOBBIX CBOUX pC€Uax OCY’KOHBIX Ha pPYKOMOM HMMCHBH €TI0, @ B HEAOCTATKY, Ha MAPCYHE €TI0 MaCTh
OBITH KapaH).
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priority against the relatives from the mother’s side, and men have priority against women.?®
It is possible that this order of priority existed as customary norms already at the beginning of
the 16™ century, and thus the blood aunt in LM 4/88 was not technically entitled to become a
guardian while male guardians were present. However, the judgements of the court were often
based not exclusively on legal norms, but also on common sense. We should not forget that
the squandering of the children’s property was seen as a great offence, and incompetent
guardians could not be permitted to keep their right to guardianship. Furthermore, the aunt of
the children promised not only to take good care of the children, but also to leave them her
property. Finally, it should be noted that the woman was supported by the voevoda®™ of
Trakai, which must have added great weight to her pleading. Thus it is not surprising that the
court acknowledged her as the closest relative and empowered her to take over the

guardianship of the children and their property.

Conclusion

The rights and obligations of female guardians in the Grand Duchy of Lithuania during
the first half of the 16™ century seem to have been no different from those of male guardians:
they were obliged to take good care of the property of the children and not dissipate it. The
main divergence between female and male guardians occurred in the different rules applying
to their choice as guardians. At least theoretically, for women it depended on their marital
status: according to the First Lithuanian Statute, women could not retain the guardianship in
the case of remarriage. But, as some pre-statutory court records show, this was not always the
case. As for the place of women in the order of priority of natural guardians, widows took
precedence over anyone else in the absence of a testamentary guardian. Widows also had a
special right to become guardians of the persons of their children, even when not of their
property. Other women, since the First Lithuanian Statute did not define the precise order of
natural guardians, seem to have been able to become guardians even in the presence of male
candidates for the position.

To conclude, according to the Statute, the archetypical female guardian was a widow
who stayed in her widow’s proprietorship until the children came of age, but as the pre-
statutory court records show, the legal practice before the appearance of the Statute, although
in agreement with most of its norms, permitted quite a great flexibility in the choice and

change of guardians.

2 Litskevitch, Cmamym (note 26), at http://starbel.narod.ru/statut1 588 6.htm
% Chief deputy of the grand duke, whose authority covers an area called a voevodstvo.
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Zusammenfassung

Der rechtliche Status von Vormundinnen im Litauen der dreifiger Jahre des 16. Jahrhunderts

Wie aus den rechtlichen Quellen der Zeit— der Ersten litauischen Rechtsvorschrift von 1529
und den Gerichtsverfahren in den Gerichtsprotokollen der litauischen Metrica (d.h. die Ur-
kundensammlung von dem Kanzleigericht des GroBherzogtums Litauen) zu ersehen ist, war
die Einrichtung der Vormundschaft iiber Kinder schon am Anfang des 16. Jahrhunderts im
GroBherzogtum Litauen vollig ausgeformt. Die Rechte und Verpflichtungen von Vormund-
innen scheinen keineswegs verschieden von denen der Vormunde gewesen zu sein: sie waren
dazu verpflichtet, sich des Eigentums von den Kindern gut anzunehmen und es nicht zu ver-
schwenden. Der Hauptunterschied zwischen Vormundinnen und Vormunden kam in den
verschiedenen Regeln im Zusammenhang mit ihrer Wahl und ihrem Wechsel als Vormund
zum Vorschein.

Zufolge der Ersten litauischen Rechtvorschrift, konnten Vormunde in der folgenden
Weise gewéhlt werden. Durch das Testament des Vaters, durch das Naturrecht und durch Ver-
einbarung mit dem Staat. Eine vierte Moglichkeit, die in der Rechtsvorschrift nicht proto-
kolliert war, die Wahl eines Vormunds durch den Miindel selbst. Frauen konnten zu allen
diesen Vormundstypen bestellt werden.

Die beste Stellung war die der Witwen: Zufolge der Rechtsvorschrift, hatte eine Witwe
- als erste in der Linie der natiirlichen Miindel- in Ermangelung eines testamentarischen Miin-
dels Vorrang vor jemandem sonst, obwohl diese Ordnung des Vorranges oft in den Prozessen
debattiert wurde (wie in den Gerichtsprotokollen der litauischen Metrica protokolliert ist).
Witwen hatten auch ein Sonderrecht, zur Vormundin von den Personen ihrer Kinder bestellt
zu werden, obwohl sie nicht Vormundin von dem Eigentum der Kinder waren. Andere Frauen
aber, da die Rechtsvorschrift die genaue Ordnung der natiirlichen Vormunde nicht definierte,
scheinen im Stande gewesen zu sein, zur Vormundin bestellt zu werden, und zwar sogar bei
Vorhandensein ménnlicher Bewerber um den Posten.

Wenigstens theoretisch hingen die Rechte der Frauen, zur Vormundin bestellt zu wer-
den und es zu bleiben, von ihrem ehelichen Status ab. Der Rechtsvorschrift zufolge konnte
Witwen ihre vormundschaftliche Stellung im Falle von Wiederverheiratung nicht aufrechter-
halten. Aber, wie einige prarechtsvorschriftliche Gerichtsprotokolle erweisen, war dies nicht
immer der Fall- sehr oft wurde die Wiederverheiratung einer Frau nicht in Erwdgung ge-

zogen.
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In der Zusammenfassung war zufolge der Rechtsvorschrift die archetypische Vor-
mundin eine Witwe, die in threm Witweneigentum blieb, bis die Kinder volljahrig wurden;
aber wie die prirechtsvorschriftlichen Gerichtsprotokolle erweisen, gestattete die rechtliche
Praxis vor der Erscheinung der Rechtsvorschrift eine ziemlich grofe Flexibilitdt mit Bezug
auf Wahl und Wechsel von Vormunden, obwohl sie mit den meisten ihrer Normen iiberein-

stimmte.

Ubersetzung Tom Rundqvist
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