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Abstract
The idea o f a (national) crim inal justice system as the framework fo r  the exercise 
ofpenal power is firm ly anchored in the Western discourse. At the same time, the 
science o f crim inal law does not offer any thorough normative theory o f the crim
inal justice system as a (coherent) whole. In opposition to concepts like crime, 
responsibility or punishment, the concept o f a crim inal justice system is seldom 
dealt with, and its normative underpinnings are seldom discussed. This article 
argues that a normative theory o f the crim inal justice system fu lfils  several im
portant functions in the development o f the crim inal law, not least with regard to 
the current restructuring o f the national crim inal justice system. From this point 
o f departure, the article provides an account o f the building blocks and methodo
logical challenges o f such a theory.

1. Introductory Remarks
This article provides some reflections about a theory o f the crim inal justice sys
tem. Particularly, it provides an account o f the building blocks and methodologi
cal challenges o f such theory.2 The crim inal justice system is approached from a 
legal point o f view. More specifically, the crim inal justice system is approached 
as a sub-system to the overall legal order o f a given political society/ It is under
stood as a specific legal system, demarked mainly through its function to exercise 
penal power, i.e., the power to deliver and implement different kinds o f authorita
tive decisions concerning crimes and their punishment (such as through criminal- 
isation, sentencing or the administration o f punishment). From this starting point, 
the crim inal justice system is taken to include all those (legal) elements that for
mally serve this function, such as norms concerning the punishable offences and 
institutions that officia lly  respond to the violation o f these norms.

The theory aimed at consists primarily o f a rational re-construction o f the 
(constituting elements o f the) crim inal justice system as a concept or idea, and not 
(primarily) o f a description o f existing systems as empirical phenomena. U lti
mately, the aspiration is to elaborate a normative framework for the system, i.e., 
an overall principled structure consisting o f the general principles that steers (or 

should steer) the different elements o f the system, and their interrelations, as a
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functioning whole. The article adumbrates a constitutional perspective to the 
crim inal law. It argues that different specific principles o f the system, such as 
principles o f crim inalisation or sentencing principles, ultimately must be under
stood as interrelated through the more basic (constitutional) principles o f the sys
tem. That kind o f normative theory could be used to understand or evaluate exist
ing structures o f penal power. Another thing is, and this is an important point, that 
also such theory must integrate empirical knowledge about existing crim inal jus

tice systems.
Crim inal law theory offers discussions about different central elements o f the 

crim inal justice system, most evidently about the norms o f the crim inal law and 
crim inal procedure, and about the concepts o f crime and punishment. This article 
builds upon these discussions. However, it insists upon the necessity o f an overall 
coherent framework for the crim inal justice system, linking together (theories 
about) its different institutional and normative aspects. Such theoretical approach, 
focusing on the crim inal justice system as a whole, is to a large degree lacking in 
the contemporary normative discourse.4 It is also to an increasing degree needed 
in order to steer the ongoing development o f the crim inal law, particularly with 
regard to the reconfiguration o f the crim inal justice system that this development 
carries with it.3

2. Seeking Theory
Before proceeding into the content o f a theory about the criminal justice system, 
some further remarks should be made about the need o f such theory. I w ill first 
briefly address the current absence o f theory, and then go on to say something 
about why we should seek to develop one, i.e. to address the functions o f a theory.

The term “ crim inal justice system” is a term that we are all fam iliar with. This 
term -  or corresponding notions in different languages -  is used in almost every 
European standard book on crim inal law or crim inal procedure. In the Western 
discourse, there also seems to be some kind conventional or paradigmatic under
standing o f a crim inal justice system. This understanding refers to the institution
alised structure for the exercise o f penal power that has been developed w ithin the 
democratic Rechtsstaat, as the national crim inal justice system.6 This structure is 
typically understood to include both a system o f norms and an institutional organ
isation (o f a ll those institutions that o ffic ia lly  respond to the commission o f of
fences, such as the police, prosecutors, judges and prison services).7

But what do we more concretely mean by saying that something is, or should 
qualify as, a crim inal justice system? Could we agree on a definition in terms o f 
necessary or sufficient criteria? Could we, for instance, agree on institutions that
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must always be present? This question links further to more concrete questions, 
for instance regarding the ongoing development o f EU  crim inal law: Is it neces
sary to establish a common European defence agency i f  we establish a European 
public prosecutor and, i f  so, why?8

The contemporary Nordic discourse does not offer any comprehensive theory 
o f a crim inal justice system that goes beyond the conventional model. Crim inal 
law doctrine is conventionally centred on problems found within the crim inal jus
tice system (problems in crim inal law, problems in crim inal procedure, problems 
related to the administration o f punishment and so on). The concept o f a crim inal 
justice system is -  in opposition to concepts like crime, responsibility or punish
ment -  seldom dealt w ith and its normative underpinnings are seldom discussed.9

The reasons for the relative absence o f a theory are certainly manifold. It is 
probably not without impact that the existence and privileged status o f the nation
al crim inal justice system for a long time has been taken for granted as an overall 
acceptable structure for penal power. Another possible reason, at least from a 
Nordic perspective, is that a theory about the crim inal justice system requires a 
highly interdisciplinary approach that in some aspects challenges the convention
al normative approach w ithin crim inal law science. The crim inal justice system is 
a complex entity in the intersection between law and society which refers to a 
multitude o f competing legal, sociological and political perspectives.10 As a legal 
entity it also transcends the sphere o f “pure” crim inal law and relates to many 
other branches o f law, such as administrative law that regulates the administration 
o f punishment. This complex character o f the crim inal justice system might in the 

end raise some doubt about the possibilities o f a theory about it.
The view o f this article is, however, that there is an increasing need o f a new 

theory o f the crim inal justice system, and that such theory should be sought con
structed. A fter all, a theory o f the crim inal justice system could serve several im
portant functions. The most obvious functions could be outlined as follows.

1. The “Framework ” Function'. On a fundamental level, a theory o f the crim inal 
justice system fu lfils a central role in a more complete understanding o f crime, 
punishment and its proper administration. It provides an account o f the principled 
framework o f the system and thereby communicates ideas o f how different func
tions fit together. Several aspects o f the crim inal law are in this regard best under
stood and studied as parts o f the structure o f the crim inal justice system. It is, to 
draw an analogy, d ifficu lt to fully understand the brain or the heart and their func
tions without relating it to the nature o f the body itself. In order to fu lly under
stand, for instance, the principles that steer the crim inal process, and their proper
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